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T was your objective, esteemed gentlemen, to celebrate the 
eighth centenary of the publication of the “ Decretum” 
of Gratian with special solemnity. This wisely conceived 

goal has been happily realized. Beyond a doubt, outside the 
circles of scholars, canonists, or professional jurists, it is re- 
grettable that many men, even learned men, although they 
may be familiar with literature and the fine arts, with world 
history and the great events of the past, rarely devote their 
efforts and attention to the subject matter which you are now 
commemorating. 

Hence it is most appropriate that through your efforts these 
men should fully understand, or at least get a glimpse of, the 
significance and importance which the “ Decretum ” enjoys. 

Thus, while gratified by your homage and courtesy, We wish 
to congratulate you on the work you have accomplished and 
on the zeal you have shown. Public opinion cannot fail to 
recognize the importance of your endeavors, in view either of 
the immense and persevering effort of which the “ Decretum ” 
was the happy outcome; or of the practical value and the sig- 
nal services which the “ Decretum” has rendered; or of the 


* Delivered to the delegates at the closing of the International Congress 
commemorating the centenary, on April 22, 1952. See report of Dr. Stephan 
Kuttner in “Chronicle” infra. The Latin original of the allocution appeared 
in L’Osservatore Romano of April 23, 1952. 
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manner in which there stand revealed, under the apparent 
austerity and dryness of canonical texts, the beauty, the holi- 
ness, and the motherly charity of the Church in the accom- 
plishment of her legislative, judicial, and administrative tasks. 


£ 


To have an adequate idea of the magnitude of the task 
to which Gratian set himself and which, notwithstanding evi- 
dent errors, he commendably carried through to a happy issue, 
it is necessary to push one’s way into the impenetrable forest 
of the documents which are here gathered together from the 
beginnings of the Church until the middle of the twelfth cen- 
tury: here there is an accumulation of texts from Sacred Scrip- 
ture, from the Holy Fathers of the Church, and from both 
canon and civil law. 

Even a cursory glance at the tables presented by Friedberg 
in the Prolegomena of his critical edition, brings to light the 
ecclesiastical and juridical documents, resembling an endless 
network of arteries and veins, through which the life of the 
Church circulated from Apostolic times throughout the first 
thousand years of her existence,—this life with its inexhausti- 
ble variety of forms in both the Orient and the Occident; with 
its battles and triumphs; with its unceasing effort to form all 
peoples through the diffusion of Christian culture, enriched 
as to its spiritual patrimony by all the treasures of the Ori- 
ental, Roman, and Germanic worlds. 

What Justinian did for the codification of Roman law, this, 
in a similar way, Gratian did for canon law. In a remarkable 
manner, he directed his efforts towards this goal, namely, that 
his “ Decretum” might be outstanding for the unity, order, 
and harmony among the innumerable and diverse elements 
which were therein gathered together and arranged. 

We have referred to unity. Certainly a Corpus Juris de- 
mands unity as its chief adornment and characteristic. But 
how difficult it was in the time of Gratian to find a central 
point on which this unity could hinge with all its weight, in 
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the midst of the abundance and vastness of laws out of which 
ecclesiastical discipline had been constructed. The very title, 
“Concordia discordantium canonum”, which most probably 
the author himself, a Camaldolese monk, gave to his work, set 
forth in radiant light, to the admiration of those who had 
hitherto ventured into the labyrinth of ecclesiastical discipline, 
the loftiness of the idea conceived by a brilliant mind, whereby 
he hoped to remedy an evil and to avoid an obstacle against 
which many others had stumbled. 

This unity should by no means be regarded as resulting 
from a more or less arbitrary and artificial compilation. It is 
rightfully recorded in praise of the Master that he established 
this unity through the symmetry and harmony of a methodical 
structure far surpassing all previous collections. Certainly he 
stands out in the history of law as the leader of a host of 
disciples and commentators. 

Since the work of Gratian was generally recognized as one 
of preeminent value, jurists abandoned the canonical collec- 
tions of previous centuries in order to concentrate their atten- 
tion on the “ Concordia” and to explain it with commentaries. 
Here they found lucid order; here the content of laws already 
enacted, otherwise an immense and confused mass, was ex- 
pertly classified, arranged, harmonized, and critically ana- 
lyzed, in order that their meaning and importance might shine 
forth. This marked the origin of the various schools of “ De- 
cretists”’, as they are called: the Bolognese, French, Anglo- 
Saxon, and Spanish schools, which, in noble emulation, strove 
to outdo one another, to see which school would be the more 
discerning or the more subtle in understanding the text of 
Gratian, or which could the better explain the force and legal 
meaning which he had given to his “ Auctoritates” in his 
renowned “ Dicta”. All these schools gave a splendid mani- 
festation of juridical and canonical science in writings of all 
kinds, and these one day will arouse even greater admiration 
if, as is desirable, they shall be gathered together in a “ Corpus 


Decretistarum”’. 
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It should not be regarded as a reflection on the glory of 
Gratian if attention is called to what he owes to his predeces- 
sors, either canonists, as commonly so called, or theologians, 
or to contemporary jurists, among whom Irnerius, the “ lu- 
cerna juris”, easily stands out as the leading legal authority 
in the school of Bologna. 

It is a singular and special prerogative of God, Who shares 
this power with no one, to create things out of nothing. The 
works of men, on the contrary, lofty, exalted, and personal 
though they may be, and even though they leave an indelible 
mark on the history of the human race, are all bound up with 
things which have gone before, which prepared the way for 
them and made them possible. Scholars of the future may, 
through further research—We do not reject this a priori— 
establish that the “ Decretum” is to be attributed to a group 
of monks, working around one large bookstand in the Camal- 
dolese monastery of Sts. Nabor and Felix. Nevertheless, it 
will always remain true and beyond all doubt that, with the 
work of Gratian, a new era was inaugurated in the history of 
canon law, so that not without reason Sarti* could say of the 
author of whom he was treating: “ quasi parens et auctor juris 
canonici deinceps habitus est”. Through him, in fact, canon 
law was raised to such heights of dignity that it was regarded 
as an absolutely necessary part of legal science, both in the 
teaching of its doctrines—as Gratian himself began to do 
under such happy auspices at Bologna—and in jurisprudence 
and legislation. As soon as it became known in France, Spain, 
England, and Germany—where at the same time the works of 
Irnerius and of the jurists of Bologna were spreading the 
knowledge of Roman law presented in its new form—the 
“ Decretum” of Gratian immediately put the science of canon 
law on the same level of dignity, and gave rise to the Prae- 
lectiones, Glossae, and Apparatus, which ushered in the golden 
age, as it is called, of classical canon law, especially in Bologna 


1De claris Archigymnasit Bononiensis Professoribus a saec. XI usque ad 
saeculum XIV, Bononiae, t. 1, p. 344, n. xxv. 
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Pavia and other Universities, and greatly contributed to the 
growth of a universal science of law. 


iis 


The “ Decretum Gratiani”, as everyone knows, was never 
confirmed by the Holy See. This is not at all astonishing, pro- 
vided we recall the goal the Camaldolese monk set himself, 
the order and method he followed in his compilation, and the 
results he achieved. There is doubtless a great difference be- 
tween what Gratian accomplished through his own zeal and 
industry, and what Tribonianus and his collaborators achieved 
under orders from the emperor Justinian in compiling the 
’ latter’s collections of laws. 

The author of the “Concordia”, with an incisive phrase 
affirmed: “ Negotis definiendis non solum est necessaria sci- . 
entia, sed etiam potestas’’.? 

There is no indication that the Roman Curia ordered the 
monk of Bologna to compose his “ Decretum”. Some have 
erroneously held this opinion, having drawn an unconvincing 
hypothesis from the inscription with which the work came 
from the hands of the author: “Concordia discordantium 
canonum.” 

Nevertheless, the “ Decretum” at once acquired an out- 
standing reputation, not only because it quickly found favor 
especially with the Roman Pontiff Alexander III (Rolando 
Bandinelli), who was a commentator and glossator of Gratian, 
but also because both courts and schools were desirous of a 
collection of the Sacred Canons in which there would be no 
contradiction or useless repetition. In addition, the “ auctori- 
tates’ quoted in it generally guaranteed the soundness of its 
doctrine. 

The compilation of the “ Decretum” and its explanation of 
apparently contradictory canons won for canon law a place 
of equal dignity with civil law, which had been elevated to its 
heights by the school of Irnerius; at the same time they pro- 


2 Dictum Gratiani, ante c. 1, D. XX. 
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vided the common discipline of the Church with great 
strength, the immense value of which subsequent centuries 
have completely demonstrated. 

Theologians and canonists, as if vying with one another in 
assembling texts and in interpreting, explaining and solving 
difficulties, made an effective contribution to the establishing 
of a unity based on the theologico-juridical foundations of an 
excellent scholarship, with notable advantages accruing to doc- 
trine and to discipline. Ecclesiastical judges were in a posi- 
tion thenceforth to apply the law to daily life with firmness 
and assurance. 

Notwithstanding all this, We cannot, nor de We wish to, 
pass over in silence the errors into which Gratian fell: false or 
doubtful excerpts included in the “ Concordia” ; the frequent 
quoting of ancient juridical sources of lesser importance; and 
not a few inexact historical inscriptions, not to mention the 
fact that some of his opinions had to be refuted or corrected 
by the teachings of later generations. 

Certainly, errors of this kind are excusable in a work of such 
magnitude. Nevertheless, they made necessary the correction 
of the “ Decretum”, which some Roman Pontiffs, especially 
Gregory XIII, entrusted to outstanding ecclesiastics, and 
which later other prominent scholars carried on. 

It is evident that the edition of the Correctores Romani 
should remain in the large collection which constitutes the 
“Corpus Juris Canonici”. But there is nothing to prevent 
the preparation for printing of a new critical edition, as cer- 
tain scholars have laudably proposed; in fact, it is altogether 
desirable. Thus, in this field, historical development will be- 
come evident; the order and the method followed in the com- 
position of the work will be set forth in clearer light, along 
with the sense of the author’s explanations, the merits, and 
the gradual progress of the labors of our Camaldolese monk. 
Solutions will be found for the thorny and intricate questions 
sometimes encountered by students of the development of 
discipline in the Roman Church. Such a critical edition should 
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be prepared in keeping with the demands of present-day schol- 
arship, since the edition of Friedberg, notwithstanding its 
undeniable merits, no longer measures up to the wants of 
ranking experts in the history of canon law. 


ITI. 


Too often those who are unlearned and unskilled in the 
science of law attribute to this field, whether civil or canoni- 
cal, and to its texts, laws and codes, a severe and forbidding 
aspect, and discover there nothing more than an ever-recurring 
repetition of the words, fas and nefas. Thus it is clear that 
they do not know the law and still more evident that they 
have not delved deeply into its inner secrets. Any collection 
of human laws reflects the features of its author, whether this 
be an individual, a group, or a nation. The grandeur and dig- 
nity of the City of old illumined with its splendor the gravity 
of the Laws of the Twelve Tables, which as Livy says,* even 
then, in the “zmmenso aliarum super alias acervatarum legum 
cumulo” stood out as the “fons omnis publici privatique 
UTS. 

Did not the law of God, even that of the Old Covenant 
which only in comparison with the New Law was called the 
“law of fear’, show forth, as with most sparkling rays, the 
supreme majesty and fatherly goodness of the Creator and 
Supreme Master? Those who revere this law only under the 
impulse of fear, oh, how far they are from beholding it with 
the eyes of the Psalmist: ‘‘ How sweet are thy words to my 
palate! More than honey to my mouth! ” # 

Could the law of Christ, the law of charity, be devoid of 
those features which make it lovable? Could motherly kind- 
ness be found wanting in the law of His Church? By no 
means! Yet this tender affection seemed to be restrained 
and held in check by the mass of particular and successive 
laws which accumulated in the course of the centuries. More 


3L. 3, n. 34. 
4 Psalm CVIII, 103. 
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recent studies on the work of Gratian have demonstrated that 
a special, praiseworthy characteristic of canonical legislation 
is found in its humanitas, namely, that sense and aspiration 
derived from Christian teaching and conscience which leads 
the heart of man to the “ unsearchable riches of Christ ”* and 
which lifts it to such loftiness as to transcend the unquestion- 
able qualities of Roman law. 

In the “Decretum ” of Gratian, because of the very variety 
of the sources there quoted, we find an alliance of theology 
and canon law, based on a very solid foundation; that is to 
say, canon law there strikes its roots far into the depths of 
Christian revelation, whence these roots draw that loving sap 
which consists in temperantia, humanitas, asperitas, remissio, 
and caritas. By means of these virtues, canon law acquired 
from the very beginning a special aspect and, like a seal im- 
pressed on wax, there was applied to it that aequitas chris- 
tiana which before long gave rise to “ aequitas canonica”. In 
some works which preceded the “ Decretum” of Gratian, such 
as the Liber de Misericordia et Justitia, of Alger of Liége; the 
Liber de Vita Christiana, of Bonizo, Bishop of Sutri, and the 
Panormia of Yves of Chartres, there shone forth with new 
splendor and radiance that charity whose breath animates and 
nourishes the inner life of the Church. 

In Gratian, Catholic doctrine is never despoiled of this mod- 
eration, whereby a motherly and understanding charity miti- 
gates the severity of law—that same moderation, We note, 
with which the Roman Pontiffs and the holy Fathers have 
ever tempered the binding force of ecclesiastical law. Here it 
would be appropriate to cite the whole of Causa XXIII of 
Part II of the “ Decretum”’, and the first Distinctiones of 
Causa XXXIII (quaest. III), which make up the famous 
treatise on Penance. 

How could the souls of the shepherds of the Church of 
Christ be deaf to the unending pleas which charity addresses 
to their hearts as fathers? “ Experience with many illnesses 


5 Ephesians, III, 8. 
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forces one to find many remedies. But in cases of this kind, 
in which, because of widespread factional discord there is dan- 
ger, not to this or that individual, but danger of the ruin of 
whole peoples, some restriction must be placed on severity in 
order that sincere charity may assist in healing still greater 
evils”.® This is a solemn warning for all those in authority 
and for lawmakers and judges! And where could one find a 
more fitting or more appropriate commentary on the qualities 
of soul which the pastoral epistles of St. Paul demand of those 
in authority, than in the Distinctiones of the first part of the 
“ Decretum ” (D. XXV ad D. L.)? 

The defence of the Roman Pontificate; its activity govern- 
ing and unifying Christian peoples; ecclesiastical life rendered 
free from simony and from unlawful usurpation by the laity; 
the proper ordering of patrimonies; the spiritual life of the 
faithful, especially concerning the use and frequentation of 
the Sacraments; the duties of social life; the domestic life of 
married people; the sacred liturgy; judgments and penalties, 
all these explained with a truly abundant indication of juridi- 
cal sources—this is the vast work composed by “ Magister 
Gratianus, divinae paginae doctor egregius”’.” 

Of the canonical collections of the early Middle Ages it has 
been said that the fuller knowledge of them provided by mod- 
ern research has brought into ever bolder relief their great in- 
fluence and importance in the history of opinions and doc- 
trines, as also in connection with the life of the Church, its in- 
stitutions, and its government.® This is even more true of the 
“ Decretum Magistri Gratiani”’, for, as if illuminating the 


6“ Cogunt enim multas invenire medicinas multorum experimenta morbo- 
rum. Verum in huiusmodi causis, ubi per graves dissensionum scissuras non 
huius aut illius hominis periculum, sed populorum strages iacent, detrahendum 
est aliquid severitati, ut maioribus malis sanandis caritas sincera subveniat.” 
Cr 255 Dal. 

7 Cod. Mon. Lat. 16084, cited in Archiv fiir Kath. Kirchenrecht, Vol. 69, 1893, 
p. 382. 

8Cfr. de Ghellinck, $.J., Le mouvement théologique du XII* siécle, 2nd ed., 
p. 417. 
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subject with dazzling colors, it gives clear evidence of the in- 
spiring influence exercised by the discipline of the Church, the 
authority of the Sovereign Pontiffs, and the pastoral action 
of its bishops in checking the vices and disorders of peoples 
and establishing the reign of the moral law among individuals 
as well as in society at large. 


To the illustrious University of Bologna which, justly proud 
in numbering Gratian among its glories, has undertaken to 
celebrate solemnly the eighth centenary of his immortal 
“ Decretum” with the intervention of so many eminent canon- 
ists and jurists from the entire world, We express today Our 
congratulations and best wishes. May this University con- 
tinue in the future to train scholars worthy of receiving the 
heritage of preceding ages and thus of co-operating actively in 
safeguarding the sacred patrimony of Christian culture and 
civilization. Only the protection of Christian life and culture 
can prevent the human race from falling back into the fatal 
errors and perverse morals of barbarism, and can prepare and 
spur mankind upward to more exalted and more propitious 
heights in the pursuit of truth and virtue. 

On you, then, who by your learned works and efficient or- 
ganization have succeeded in clothing this commemoration 
with a splendor worthy of its importance, We invoke an abun- 
dance of heavenly favors, as a pledge of which We impart to 
you from the fullness of Our heart the Apostolic Benediction. 


THE NATURAL LAW * 


6G OR when the gentiles, who by nature have not the 
Law, fulfill the requirements of the Law, these, 
though they have not the Law, are a law unto them- 
selves, showing as they do the demands of the Law to be writ- 
ten in their hearts.” + 

Every man who comes into this world, whatever be his color 
or nationality or social position, is a transient and a traveler. 
Since we have not here a lasting city, he is destined for some 
point beyond his present dwelling place, and it is all-important 
to know exactly what that destination is, if he would make 
certain of reaching it. It is useless, therefore, for him to talk 
about law until he has first determined whither he is bound. 
For law is ordained to point out his path and direct him in his 
course and he must of necessity know where he is-going if he 
is to be directed there. 

If Man’s end were this world; if he, like the beast of the 
field, perished when he drew his last breath, then the law of 
the jungle or the code of the libertine would suffice for him. 
If there were no reckoning to be made after his stay in this 
world, why should he work or suffer or endure poverty, if these 
things could be avoided? If by sloth, or plunder or murder he 
could enjoy this life to the full, it would seem senseless not to 
use those means. Law in such case should direct him to the 
nearest tavern where he might eat, drink, and be merry, or to 
the nearest theater where he might have his full of amuse- 
ment. 

But we know that man’s destiny is not this world, and that 
the laws of expediency and of Bacchus are insufficient for his 
needs. “God created. man of the earth and made him after 
His own image. He created of him a helpmate like to himself. 


* Sermon given by the Most Reverend John F. O’Hara, C.S.C., D.D., Arch- 
bishop of Philadelphia, at the Red Mass sponsored by the St. Thomas More 
Society in conjunction with the 150th anniversary of the Philadelphia Bar 
Association. 

1 Epistle of Saint Paul to the Romans, II, 14, 15. 
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He gave them counsel, and a tongue, and eyes and ears, and a 
heart to devise, and he filled them with the knowledge of un- 
derstanding. He created in them the science of the spirit, He 
filled their hearts with wisdom and showed them both good 
and evil. He made an everlasting covenant with them, and 
showed them His justice and judgments, and their ears heard 
His glorious voice, and He said to them beware of all iniquity. 
And He gave to everyone of them commandments regarding 
his neighbor.” ” 

Since man is destined for a world beyond, God has given 
him a: law to arrive at that end. 

Man might object to being governed by the laws of another 
world while he is still living in this one, did not God see fit to 
instill into his very nature direction sufficient for his guidance. 
This direction is called the Natural Law because it is insepa- 
rable from his very nature. The beasts of the field, having no 
power of reason, are led by God instinctively to their end. 
But man being a rational animal, the law which guides him 
must be based on reason so as to conform to his nature. Those 
who have lost their reason are no longer governed by the 
Natural Law. The law is, as it were, suspended in their case. 
That is why they are not held responsible for their acts. That 
is why the insane are not executed or imprisoned, they are 
cared for in an asylum. 

But every rational creature has a certain light from God 
that is totally lacking in the lower animals, and in those de- 
prived of reason; a certain apprehension of good and bad in 
the intellect; a certain tendency in the will toward moral good- 
ness and an aversion toward all evil. This apprehension is not 
studied but spontaneous, and it is before any knowledge that 
comes from study or revelation or human law and customs, 
although it exists side by side with them. It comes to us from 
our nature to enable us to lead a higher life than the animals, 
who are guided simply by sense. Some people refer to it as the 
natural moral law. 

Conscience is certainly allied with the Moral Law, but 
should not be confused with it. Conscience is the intellect 


2 Ecclestasticus, XVII, 1 saq. 
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sitting in judgment on the moral goodness or badness of an 
act to be performed. Conscience takes into consideration 
much more than the Natural Law. Its conclusions are formed 
from every form of Divine Law that is made known to it, and 
its chief function is to reduce law to action and to make appli- 
cation to the particular cases which arise. 

The Natural Law, as we know it, is man’s participation in 
the Eternal Law, and its authority comes from God. It is 
false to say that there is no absolute standard of morality 
which is everywhere and constantly identical. Were such a 
contention to prevail, civilization would cease. Morality is 
not made by Kings or Councils, nor does it depend on popular 
opinion or the customs and traditions of places. No human 
sanction, whatever be its power or however vast be the extent 
of its influence, can turn wrong into right. The reason it is 
so hard to blot out truth is that the conscience of mankind 
as a whole has a true instinct that prevails in the long run 
over any perverting of the moral code. For a time, it may be, 
the moral sense of a community or a country may be darkened 
owing to extraordinary circumstances. Wicked fashions may 
become more or less general; but the conscience of men in gen- 
eral is usually right. A prevailing moral code such as divorce 
or birth control that is at variance with the Divine code of 
Moral Law does not become right from the fact that the State 
sanctions it and everybody is doing it; neither will it exempt 
transgressors from punishment in this world or the world to 
come. If men choose to ignore principles so that they may 
enjoy unlawful pleasures, their action does not abrogate those 
principles or render them less guilty in the eyes of God. The 
very results of such actions will always enable them to judge 
which are false and which are true, regardless of custom. 

Man, therefore, can offend against the Natural Law only 
under penalty of not obtaining his natural end. The obvious- 
ness of this fact is probably the cause of its frequent denial by 
people—people who would never fail to follow the maker’s di- 
rections in the use of inanimate things. An automobile, for 
instance, must be used according to its maker’s directions if it 


278 THE JURIST. 


is to attain the end for which it was manufactured. It cannot 
be used as a pile driver or a row boat without disastrous re- 
sults. So, too, man must follow the directions of his Maker if 
he would attain his proper end. If he embraces something his 
reason tells him is evil, he violates the end of his nature. 

The dictates of Natural Law, then, are summed up in one 
general principle: “ Do good and avoid evil.” By a proper use 
of reason man can live according to that principle. But be- 
cause of man’s weakness and his tendency to avoid things 
which are difficult the Natural Law has been codified in the 
Ten Commandments, and given in more elaborate detail in 
the human positive law. Lest man declare the Natural Law 
too vague to be understood, and for that reason invalid and 
inoperative, God has provided him with other means of know- 
ing the precepts of this law. 

A single example of how the principle of the Natural Law 
has filtered down into human positive law might be shown 
thus: the principle, ‘‘ Do good and avoid evil” is made more 
specific in the Commandment, ‘“‘ Thou shalt not kill.” In turn 
this prohibition is enacted into human positive law which for- 
bids murder and other forms of homicide. And it is further 
elaborated in divers statutes, such as those regulating the sale 
of firearms, and even those regulating traffic, for it is admitted 
that the latter statutes lessen the loss of lives resulting from 
the use of motor cars. But without any of these last men- 
tioned laws, normal man knows from the dictates of reason 
that it is unlawful for him to kill. 

It is true that not all positive laws can be traced back di- 
rectly to the principles of the Natural Law because many posi- 
tive laws may be said to be morally indifferent. They are, in 
themselves, neither good nor bad. They are made for reasons 
of convenience rather than because their omission would be 
really harmful, or the transgression of them a sin. But all 
those positive laws which direct man to his final end are based 
on the Natural Law and can be learned from reason by a nor- 
mal individual. Human lawmakers have, of course, not at- 
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tempted to codify virtue in their legislation, and for this 
reason man in his journey to his final end will not always find 
a complete set of signposts along the way. Wherever the 
road is not marked by statutes of the positive law, man’s 
reason must supply him with the necessary knowledge. In 
other words the Natural Law must supply signs for whatever 
roads have been left unmarked by the positive law, and must 
even determine when a sign is turned the wrong way and may 
lead the traveler astray. 

Need I say, then, that whenever the proper end of the indi- 
vidual is lost sight of, lawyers, law schools, and governments 
go astray. The lawyer, for instance, who, rejecting God and 
eternity, thinks that man is answerable to no one except him- 
self for his actions, who spurns all ideas of objective right and 
wrong, and sets utility as the norm of all human actions, will 
speedily annihilate reason, and strive for results rather than 
for justice. Perjury, intimidation, false witness are all lawful 
in his code, provided they serve the utilitarian purpose. That 
a just man has been sent to prison or the electric chair, or that 
a murderer is set free to do more murder, makes no difference 
to the man who has substituted utility for reason. His one 
and only determination is to win his case at any cost, and since 
he has eliminated God and destroyed reason he has nothing to 
fear as long as he evades the clutches of the civil law. I need 
not tell you that such characters exist, and that they dignify 
themselves by the name of lawyers. The gangster profession 
would die a natural death tomorrow if it were not for crooked 
lawyers who live on gold that these gunmen have taken at the 
point of a gun. In many ways they are worse than the gang- 
sters because their profession marks them as protectors of the 
people, guardians of society, and they prey like so much ver- 
min on the very people that their knowledge should protect. 

Some law schools which once taught law and its correlative 
justice have degenerated into institutions teaching laws rather 
than law. Some prominent schools are now even abandoning 
teaching of laws as well as law, and they have preferred to ig- 
nore all norms of human conduct. 
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Governments become arbitrary dictators when they cease 
to be governments of law and become instead the victims of 
the whim of aruler. Russia and her satellites, in endeavoring 
to force Communism upon their people, have thought it neces- 
sary to destroy religion so that the sanction of law might be 
destroyed in the minds of the people. If the State is supreme, 
if man is a subject of the State and has no rights except those 
he receives from the State, if the sanction of law comes not 
from God but from the dictator or his council, then there is 
nothing that the State may not demand from the individual 
provided the ruler believes it to be for the advancement of the 
State. 

Here in Philadelphia we are very conscious of the sublime 
Declaration made by our forefathers, in pleading their cause 
before the world, that certain rights are implanted in us by our 
Creator, and that these rights are inalienable. In these dan- 
gerous days it is the solemn duty of those skilled in the law to 
protect this Declaration, and specifically, to examine the Dec- 
laration of Human Rights as well as the proposed Interna- 
tional Code of Human Rights, to make sure that we do not 
squander by treaty the priceless inheritance we have received 
from those who shed their blood in the Revolutionary War for 
their faith in the eternal principles set forth in the Declaration 
of Independence. 

Since the Natural Law comes to man through reason, since 
through reason he is able to judge between good and bad, be- 
tween right and wrong, it behooves the lawyer to develop 
reason assiduously and to use that faculty to the very best 
of his ability. And yet, sad to say, some so-called lawyers 
seem to cultivate every other faculty except reason. They de- 
pend on trickery or brow-beating or the confusing of witnesses 
or the clever picking of a jury to win their cases. The justice 
of the case, the righting of a wrong, is not a consideration at 
all, or a very secondary consideration at best. To win a case 
on a technicality that violates justice, however clever it may 
be from the viewpoint of the magician, can not win the ac- 
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claim of the moralist or the Christian gentleman. The lawyer 
should be a man of the highest integrity since the welfare of 
his neighbor is so often in his keeping, and since his neighbor 
puts so much confidence in his probity. He holds in the in- 
terpretation of civil law the same place that the clergyman 
holds in the interpretation of the Divine Law, and the binding 
force of both these laws is from the same source. If he is a 
man of sordid character, if he sells out the rights of his neigh- 
bor to the highest bidder, he is like the police officer who helps 
the burglar through the window of a neighbor’s house, or like 
the clergyman who leads his flock away from the Master by 
his evil preaching and teaching and his own bad example. 

My dear friends: We are united today at the foot of this 
beautiful altar, our hearts joined in prayer that the Holy 
Ghost may enlighten our minds to know and our hearts to do 
only what is just and good in the eyes of God. It is to the 
simple and good, to the “little children” that the Kingdom 
of God is made manifest. 

May the Holy Ghost enlighten us with His wisdom and pru- 
dence, that the laws we make may be in accordance with the 
Divine plan for our salvation, and that in interpreting and ex- 
ecuting the dictates of right reason our model may ever be the 
Divine Judge to whom in the end, all of us must answer. 

It is related of Roger Taney, brilliant Chief Justice of the 
Supreme Court, that one Saturday night in Baltimore he stood 
in line with other penitents at the confessional. A priest, see- 
ing him, invited him to move up to the door of the confes- 
sional, saying: “ Mr. Chief Justice, it is not right that a man 
as busy as you are should lose time here.”’ And the great man 
replied: “ Not Chief Justice here, but a prisoner at the bar.” 

My dear friends: If the lawyer and the lawmaker, the Judge 
and the jury, will be guided habitually by this humble reflec- 
tion of Judge Taney, there will be no fear that expediency will 
supplant justice in our land. 


THE SUPREME COURT AND THE CONSTI- 
TUTIONAL PROHIBITION AGAINST “AN 
ESTABLISHMENT OF RELIGION ” 


FRANCIS J. POWERS, C.S.V.* 
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PROHIBITION OF DirEcT ASSISTANCE 


EIGHTENED interest in the constitutional prohibi- 
H tion against “an establishment of religion”’* largely 
has been occasioned by contemporary agitation in 
connection with the manifold issue of separation of church and 
state. Recent years have witnessed a marked increase in the 
volume, diversity and significance of litigation revolving about 
this provision and judicial decisions interpreting and applying 
it have stirred spirited public discussion. In most judicial 
controversies arising in connection with separation of church 
and state the court’s interpretation of the “ establishment ” 
clause generally will be the controlling factor in the determi- 
nation of the case.” 


* Assistant professor of politics in The Catholic University of America. 


1 The First Amendment to the United States Constitution reads, in relevant 
part: “Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof ....” While directed specifically at 
Federal action, it is now well established that the “ establishment” provision, 
by virtue of an elliptic judicial interpretation, equally is applicable to state 
action through the instrumentality of the Fourteenth Amendment. The First 
Amendment has been read into the due process clause of the Fourteenth. See 
Cantwell v. Connecticut, 310 U. S. 296, at 303 (190); Murdock v. Pennsyl- 
vania, 319 U. S. 105, at 112 (1943); Everson v. Board of Education, 330 U.S. 1 
(1947) ; Zorach v. Clauson, 343 U.S. 306 (1952). 


2 Many church-state issues involve other constitutional provisions, particu- 
larly the “free exercise” of religion clause which is also a part of the First 
Amendment. The “free exercise” stipulation, with which this study is not 
directly concerned, controls the whole subject of religious liberty and freedom 
of conscience. On this point see the present writer’s Religious Liberty and the 


Police Power of the State (Washington, D, C.: The Catholic University of 
America Press, 1948). 


282 


AN ESTABLISHMENT OF RELIGION 283 


While this study is intended primarily as a chronological 
survey of the “ establishment” decisions of the United States 
Supreme Court, effort will be made to deduce from the cases 
practical conclusions and general principles which may serve 
as a working guide in the process in delineating the constitu- 
tionally allowable degree of assistance and cooperation be- 
tween religion and government. Attention will be focused on 
the implications of the Everson-McCollum decisions—particu- 
larly as they relate to the question of public assistance to re- 
ligious education—and the extent to which they have been 
modified by the recent Zorach case. 

Bradfield v. Roberts* was the first case of any real impor- 
tance in connection with the “establishment” provision. 
Congress had appropriated funds for the purpose of providing 
enlarged hospital facilities in the District of Columbia and a 
portion of the grant was allocated to Providence Hospital for 
the erection of an isolation wing. Providence Hospital, oper- 
ated by the Daughters of Charity of St. Vincent de Paul, had 
been designated in its Congressional charter as a charitable 
institution “for the care of such sick and invalid persons as 
may place themselves under the treatment and care of such 
corporation.” The action sought to enjoin Roberts, the Treas- 
urer of the United States, from disbursing such funds to the 
hospital on the ground that it was conducted under religious 
auspices and that such public assistance would contravene the 
“establishment” clause. Holding that the corporation was 
eleemosynary rather than religious or sectarian in purpose, 
that as a corporate entity it was non-denominational, and that 
the auspices under which it was conducted and the religous 
beliefs of those who staffed it were immaterial so long as the 
hospital conformed to the purpose for which it was chartered, 
the Court declared the “ establishment” clause inapplicable. 
Having disposed of the “establishment ” difficulty, the ques- 
tion remaining was whether the appropriation of public funds 
in this instance was for a public purpose as required by the 


3175 U.S. 291 (1899). 
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“ due process ” clause of the Fifth Amendment.* Finding this 
requirement satisfied, the Court denied the injunction.® 

The Bradfield case is significant in that it furnishes solid 
judicial affirmation of the power of Congress to promote the 
general welfare by the use of tax funds to assist even volun- 
tary institutions which in contemplation of law essentially are 
charitable rather than religious in nature and whose activities 
can be said to fulfill a public purpose. But, in the opinion of 
the writer, the decision does not at all establish, and offers 
only precarious support for, the much broader proposition in 
connection with which it is sometimes cited, namely, that 
public funds may be used to assist institutions which are re- 
ligious and sectarian in nature and purpose so long as they ful- 


4 Restriction on the use of tax money for public purposes only is founded 
upon the provision in the Federal Constitution that one may not be deprived 
of property “without due process of law.” The “due process” clause of the 
Fifth Amendment applies to the Federal Government, that of the Fourteenth 
Amendment puts a federal restriction upon the states. In addition, each state 
constitution imposes a similar restraint upon the state. The general principle 
is that private property is subject to governmental power of taxation only to 
satisfy or promote purposes which are public, and not private, in nature. The 
question of what, specifically, constitutes a public purpose eludes precise defi- 
nition. In general the term as interpreted in constitutional provisions means 
that taxes may be levied only for governmental purposes or for such social 
welfare ends as are regarded as proper objects of governmental concern. See 
51 American Jurisprudence 372-389. 


5 Interest in this decision was renewed lately when, in some quarters, similar 
objection was made to Providence Hospital’s participation in a federal hospital 
facilities improvement grant for the District of Columbia. The Hospital 
Center Act of 1946 (60 Stat. 896) authorized expenditure of several million 
dollars of federal funds for the creation of a new hospital center in which only 
three of the District’s ten chief non-profit hospitals planned to participate. 
The 1951 measure (65 Stat. 671) extended federal assistance to non-profit 
“private agencies” operating hospital facilities in the District. Under this 
enactment Providence Hospital will receive, on a matching basis, a portion 
(in excess of three million dollars) of the grant to assist in the erection of a 
new hospital. The Hospital Survey and Construction Act of 1946 (60 Stat. 
1040) provides a federal grant-in-aid program to assist the states to inventory 
their existing hospital facilities, to survey the need for increased facilities and 
to develop a program for the “construction of such public and other non- 
profit hospitals.” Under this program benefits have been extended to several 
hundred institutions conducted under religious auspices qualifying as “non- 
profit hospitals” and otherwise meeting the requirements of the program. 
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fill a public purpose. The crux of the constitutional problem 
of the permissibility of governmental financial assistance to 
the social welfare activities conducted under religious auspices 
lies in distinguishing the above propositions. More thorough 
treatment of the point will be undertaken later in connection 
with recent decisions. 

In another early case, but one which is of no particular sig- 
nificance today, the “ establishment ” issue was raised but the 
Court obviated the necessity of considering the clause by its 
interpretation of the factual situation involved. Quick Bear 
v. Leupp * upheld the right of Indian tribes to allocate public 
funds, of which the federal government was trustee and the 
tribes the beneficiaries, for the support of sectarian or reli- 
giously sponsored mission schools. This was the rationale of the 
decision. Chief Justice Fuller, spokesman for the Court, rea- 
soned that the funds involved virtually were vested by treaty 
in the tribes and were not public tax funds in the strict sense. 
Had public funds, rather than tribal funds, been the subject 
matter of the dispute, the Court indicated, a different result 
might have followed. The decision took note of the fact that 
Congress, in the appropriation acts of 1896 and 1897, had de- 
clared the settled policy of the government “to hereafter 
make no appropriation whatever for education in any sec- 
tarian school.” * The case held simply that the Indians could 
direct the disbursement, for sectarian educational purposes, of 
money held in trust for them by the government under treaty 
arrangements. It is not authority favorable to the principle 
of governmental financial assistance to educational institu- 
tions conducted by denominational groups. Its implications 
lend themselves just as readily to an opposite principle.® 


6 210 U.S. 50 (1908). 
7 Ibid., at 79. 


8 “Tt ig implicit in both the Bradfield and Quick Bear decisions that grants 
of public funds by the United States to religious institutions would violate the 
‘establishment’ clause.’ Note, “ Constitutionality of Tax Benefits Accorded 
Religion ”, 49 Col. L. Rev. 968 (1949). 
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Chronologically, the next significant case in point was Coch- 
ran v. Louisiana State Board of Education.? Speaking for a 
unanimous Court, Chief Justice Hughes sustained the action 
of the State Board of Education in furnishing, pursuant to 
statutory authority, free textbooks of a non-sectarian nature 
to children attending parochial schools on the same basis as 
such books were supplied to children in attendance at the tax- 
supported schools. Rejecting the contention that public tax 
moneys were being diverted to private sectarian use in viola- 
tion of the public purpose requirements of “ due process ”’, the 
Court adopted the view of the state’s highest tribunal that the 
books were provided for the use of the children rather than for 
the use of the school which they attended, that the attendance 
of some children at religious rather than at the state-main- 
tained schols was an immaterial circumstance, and that the 
legislative determination that such use of public funds was for 
a public purpose did not infringe “due process.” It is to be 
noted that this case was pleaded, argued and decided on the 
basis of the “ due process” clause of the Fourteenth Amend- 
ment. It was contended that inasmuch as the maintainance 
of parochial or private schools was not a public purpose justi- 
fying expenditure of public funds for their support, it followed 
necessarily that a statute authorizing public purchase of books 
for children attending such schools likewise amounted to a 
taking of private property by taxation for private use in dero- 
gation of “due process.” Unlike the preceding Bradfield or 
the subsequent Everson cases, the “ establishment ”’ issue was 
not raised. 

While the “ establishment ” limitation was not raised in the 
Cochran case, it would be unwise to appraise and apply the 
Cochran doctrine today without considering carefully the re- 
strictive effect of the “ establishment ” clause. This was made 
very clear in the subsequent Everson case. There the exten- 
sion of the public welfare legislation doctrine which formed 
the basis for the Cochran decision was challenged and delim- 


9 281 U.S. 370 (1930). 
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ited by the “establishment” prohibition. Henceforth, Coch- 
ran must be read and applied in the light of Everson. The 
precise point decided in the Cochran decision remains undis- 
turbed. Beyond all doubt, a state may, if it so elects and its 
own constitution permits, enact legislation providing publicly 
financed social welfare benefits to its children no matter where 
they go to school. But in so doing the “ establishment ” pro- 
hibition must not be infringed. There is a point beyond which 
the state may not go without invading a constitutionally pro- 
scribed area, and that point is plotted where the public pur- 
pose doctrine is intersected by the “ establishment” clause. 
It is not enough, as some have concluded from an uncritical 
examination of Cochran, that governmental grants in the pub- 
lic welfare legislation area simply satisfy the public purpose 
requirements implicit in the “due process” provision of the 
Fifth or Fourteenth Amendment. In order to clear the “es- 
tablishment ” barrier of the First Amendment, applicable to 
the states through the Fourteenth, it is also required that such 
grants are not for a prohibited purpose. The “ establish- 
ment ” clause is a restriction on the legislative power to spend 
tax funds which otherwise would be proper under the public 
purpose doctrine. Appraisal of the Hverson opinions will con- 
firm these conclusions. 

Bitterly controverted Everson v. Board of Education” is a 
key case, particularly in connection with the issue of use of 
public funds for purposes relating to parochial schools. Hver- 
son limited the public welfare legislation principle; it pro- 
posed a narrow working definition of the “establishment ” 
provision; and it read a doctrinaire theory of a “ wall of sep- 
aration ” between church and state into the First and Four- 
teenth Amendments. The mischievous effects of its dicta on 
the latter points have been diminished considerably by the 
more moderate and balanced decision of the Court in the re- 
cent Zorach case. But it remains the most significant judicial 
guide available in the extremely difficult task of determining 


10 330 U.S. 1 (1947). 
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the meaning of the “ establishment ” clause in connection with 
the use of public funds for religious educational purposes. 
The furnishing or financing of transportation for parochial 
school children by a governmental unit, the state constitution 
permitting and its laws authorizing,” expressly was upheld 
and declared by the Court in the 5-4 Everson decision to con- 
stitute neither a violation of the “establishment ”’ clause nor 
an infringement of “due process” in the use of public tax 
funds for other than public purposes. A taxpayers’ suit had 
been instituted in the New Jersey courts seeking to enjoin the 
Board of Education of the township of Ewing from reimburs- 
ing parents of parochial school children for money expended 
in transporting such children by public carrier to a Catholic 
school. An act of the state legislature expressly authorized 
school boards to make arrangements and contracts relative to 
the transportation of children remote from schools—including 
children attending parochial schools. The highest court of 
New Jersey, in a 6-3 decision, supported the school bus law 
and its application in this instance. Affirming the conclusions 
of the state court, the United States Supreme Court found 
that the state school bus statute was related closely to, and 
designed to supplement, the compulsory education laws and 


11 The Cochran and Everson decisions do not require that a state supply 
such auxiliary services. They simply hold that if a state does furnish such 
aids the Federal Constitution is not infringed. Thus, the matter is left to the 
determination of each state in accordance with its own constitutional and 
legislative provisions and judicial interpretations. For a convenient account 
of the history and development of the issue in the states see: Stokes, Church 
and State in the United States (1950), II, 696-721; Johnson and Yost, Sepa- 
ration of Church and State in the United States (1948), 100-164. The use of 
schools conducted by religious groups as public schools and the employment 
in the public schools of persons wearing a distinctive religious garb are also 
matters regarded as within the competency of each state to decide for itself. 
Both practices now are restricted to a comparatively insignificant number of 
local areas. See Johnson and Yost, op. cit., 115-124; 47 American Jurispru- 
dence 452; Fahy, “ Religious Education and the Supreme Court,” 14 Law & 
Contemp. Prob. 73, at 88-90 (1949). 
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that expenditures of tax funds to further that objective was 
for a public rather than private purpose.” 

Turning to the “establishment” objection, Mr. Justice 
Black, the spokesman for the Court, pointed out that while the 
use of tax funds for transporting children to church conducted 
schools “‘ approaches the verge ” * of the state’s constitutional 
power, it is not equivalent to support of a religion by the state 
within the meaning of the constitutional ban against an “ es- 
tablishment”’ of religion. Benefits flowing from the statute 
and the state’s action accrued directly to the children, the 
Court reasoned, and not to the religious school.1* The Court 
stated that in connection with services “so separate and so 
indisputably marked off from the religious function ” the state 
is not required by the Federal Constitution to exclude benefits 
to individuals “ because of their faith ” or because they attend 
a religious school.” That parochial education was indirectly 
and incidentally assisted by social legislation designed to bene- 
fit school children was constitutionally unobjectionable be- 
cause the services provided were “separate” and “ indisput- 
ably marked off from the religious function.” Direct public 


12“ This Court has said that parents may, in the discharge of their duty 
under state compulsory education laws, send their children to a religious rather 
than a publie school if the school meets the secular educational requirements 
which the state has power to impose. See Prerce v. Society of Sisters, 268 
U. S. 610. It appears that these parochial schools meet New Jersey’s require- 
ments. The State contributes no money to the schools. Its legislation, as 
applied, does no more than provide a general program to help parents get 
their children, regardless of their religion, safely and expeditiously to and from 
accredited schools.” 330 U.S. 1, at 18. 


13 330 U.S. 1, at 16. The tenor of the majority opinion seems clearly indica- 
tive that the Court would not be sympathetic to further extension of the 
public welfare benefit concept. 


14 Justice Black admitted that religious schools were benefited indirectly: 
“Tt is undoubtedly true that children are helped to get to church schools. 
There is even a possibility that some children might not be sent to the church 
schools if the parents were compelled to pay their children’s bus fares out of 
their own pockets when transportation to a public school would have been 
paid for by the State.” 330 U.S. 1, at 17. 


15 330 U.S. 1, at 16. 
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tax assistance to religious schools, the entire membership of 
the Court agreed, would be unconstitutiona re 

Brushing aside the majority opinion’s distinction between 
direct public financial assistance to religious education (which 
would be invalid) and public aid for welfare services “ sepa- 
rate” and “indisputably marked off from the religious func- 
tion” (which the majority defended as valid), as deceptive 
and unrealistic, the four dissenting Justices contended that 
the commingling of a secular with a religious education in a 
Catholic parochial school constituted “religion” within the 
constitutional barrier against “an establishment of religion,” 
and that utilizing public funds to transport children to a pa- 
rochial school was constitutionally indistinguishable from pub- 
lic tax assistance to the school itself.7 Both practices, the 
four dissenting Justices claimed, were unconstitutional. 

Mr. Justice Rutledge’s lengthy dissent (joined in by Justices 
Frankfurter, Jackson and Burton) was a vigorous attack on 
the extension of the public purpose concept to support the 
granting of public financial aid for auxiliary services in con- 
nection with religious schools. Once given a foothold in this 
area, it was argued, logical application of the public welfare 
principle might extend to tax support for the religious schools 
themselves. The Oregon School Case ?® established that at- 


16“ New Jersey cannot consistently with the ‘establishment of religion’ 
clause of the First Amendment contribute tax-raised funds to the support of 
an institution which teaches the tenets and faith of any church.” Mr. Justice 
Black for the Court, 330 U. 8. 1, at 16. Justice Rutledge’s opinion for the four 
dissenters stated, inter alia: “It [our constitutional policy] does not deny the 
value or the necessity for religious training, teaching or observance. Rather 
it secures their free exercise. But to that end it does deny that the state can 
undertake or sustain them in any form or degree.” 330 U. 8. 1, at 52. 


17“ Catholic education is the rock on which the whole structure rests, and 
to render tax aid to its Church school is indistinguishable to me from render- 
ing the same aid to the Church itself.” Justice Jackson, dissenting, 330 U. S. 
Ih, yn Pee 


18 Pierce v. Society of Sisters, 268 U. S. 510 (1925). This decision invali- 
dated a state requirement that all children within a certain age scale attend 
only public tax-supported schools. The decision is the constitutional bulwark 
of the dual school system in the United States. 
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tendance in parochial schools satisfied the state’s compulsory 
educational requirements. This was simply another way of 
saying that the parochial schools fulfill a public purpose. If 
the only prerequisite for receiving public assistance is that the 
activity in question serve a public purpose, the dissenters rea- 
soned, then, logically, the parochial school system may be pub- 
licly supported.*® Concern was expressed that the decision in 
Everson would be the thin “edge of the wedge” for wider 
public assistance to religious schools. Justice Rutledge wrote 
that just as the Cochran case “ has opened the way by oblique 
ruling for this decision, so will the two make wider the breach 
for a third.” °° This was not a simple issue of bus fares; it was 
a question of scuttling the “ establishment ” ban of the Con- 
stitution. 

The dissenting Justices were not oblivious to the financial 
hardships which the “establishment” ban imposes upon 
Catholic parents who “forego the right to educational ad- 
vantages the state can supply in order to secure others it is 
precluded from giving.” 7. But only by observing the prohibi- 
tion rigidly, one dissent read, can the state maintain its neu- 
trality and avoid partisanship “in the dissensions inevitable 
when sect opposes sect over demands for public moneys to fur- 


19“ But we are told that the New Jersey statute is valid in its present 
application because the appropriation is for a public, not a private purpose, 
namely, the promotion of education, and the majority accept this idea in the 
conclusion that all we have here is ‘ public welfare legislation.’ If that is true 
and the Amendment’s force can be thus destroyed, what has been said becomes 
all the more pertinent. For then there could be no possible objection to more 
extensive support of religious education by New Jersey. 

“Tf the fact alone be determinative that religious schools are engaged in 
education, thus promoting the general and individual welfare, together with 
the legislature’s decision that the payment of public moneys for their aid 
makes their work a public function, then I can see no possible basis, except 
one of dubious legislative policy, for the state’s refusal to make full appropri- 
ation for support of private, religious schools, just as is done for public instruc- 
tion. There could not be, on that basis, valid constitutional objection.” Mr. 
Justice Rutledge, dissenting, 330 U.S. 1, at 49-50. 


20 Ibid., at 29. 
21 Tbid., at 59. 
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ther religious education, teaching or training in any form or 
Meer ee. Senki As 

The Everson decision has been the object of widespread and 
persistent adverse criticism. Reliance upon the public welfare 
legislation principle to attain the result reached is scored even 
today by sober and reputable scholars who are not reconciled 
to the finality of the point of the decision.”* Most of the com- 
ments in the legal journals sided with the minority of the Jus- 
tices in the belief that the sectarian aim of the parochial 
schools was in fact aided by the payment of student’s bus 
fares. Some commentators thought that the decision might 
be a vehicle for encouraging demands for public appropriations 
reimbursing parents for the tuition costs of children in paro- 
chial schools or for publicly financed scholarships for such chil- 
dren.** The basic objection to the application of the public 
benefit concept to this particular area, as Professor Lardner 
of Northwestern University pointed out at length in a recent 
article, is that it amounts to the automatic validation of all 
legislation and by-passes constitutional prohibitions. All leg- 
islation should promote the general welfare, but under our 
constitutional system certain limits have been placed on the 
legislative power so that the fact that a measure advances the 
public welfare is not a conclusive determinant of its validity. 


22 Loc. cit. 


23 Robert F. Cushman’s “ Public Support of Religious Education in Ameri- 
can Constitutional Law,” 45 Jil. L. Rev. 333 (1950) is an informative study and 
appraisal of the rationale of the child benefit theory. But I would disagree 
with some of his practical conclusions. 


24Cf. Lardner, “How Far Does the Constitution Separate Church and 
State”, 45 Am. Pol. Sct. Rev. 110 (1951). Professor Lardner protested (at 
p. 110) that: “. .. the line of reasoning which justifies bus fares would also 
justify the appropriation of public funds for the construction, maintenance 
and staffing of parochial schools, particularly if the appropriation were in the 
form of payments to parents to reimburse them for tuition. Certainly the 
child is as much the direct beneficiary of heat, light, seats and instruction in 
the parochial school as he is the direct beneficiary of the bus fare.” See also, 
Powell, “ Public Rides to Private Schools”, 17 Harv. Ed. Rev. 73 (1947). In 
Judd v. Board of Education, 278 N. Y. 200, 15 N.E. 2d 576 (1938) rejection 
of the public welfare argument by the Court of Appeals was emphatic. 


AN ESTABLISHMENT OF RELIGION 293 


The legislation must not be in a constitutionally prohibited 
area. Otherwise, constitutional limitations would be mean- 
ingless.” The Hverson, McCollum and Zorach decisions con- 
firm the fact that the legislative power is circumscribed by the 
“establishment ” clause. The basic issue common to those 
three cases, and the problem remaining, is the determination 
of where and when that prohibition becomes operative. 

For some time to come the vortex of the “ establishment ” 
controversy undoubtedly will be the question of public tax 
assistance to parochial schools. Objective appraisal of the re- 
cent cases leads only to the conclusion that the Court would 
be of one mind in proscribing direct federal or state aid to pa- 
rochial schools out of tax funds as an infringement of the “ es- 
tablishment ” provision. Moreover, over-all consideration of 
the Everson, McCollum and Zorach decisions leaves little 
foundation for the belief that the Court will be inclined to 
permit public assistance, in any substantial measure, to reach 
the parochial school indirectly through grants to students, or 
to parents of children, attending such institutions. Use of 


25 Lardner, op. cit., at 132. Professor Lardner also said: “This public wel- 
fare argument is consequently dangerous, for in every request for govern- 
mental assistance to churches it could probably be argued that the public 
welfare was being promoted and the church-state relationship in the United 
States could thereby be upset.” Jbid., at 130. In the same connection, Cush- 
man, op. cit., at 339 wrote: “Under both national and state constitutions the 
expenditure of public money must meet two tests. First, the money must be 
spent for a public purpose. Second, it must not be spent for any purpose 
which is forbidden by the constitution, federal or state.” 


26 Cf. Note, “ Public Funds For Sectarian Schools”, 60 Harv. L. Rev. 793, 
at 795-800 (1947). Benefits to sectarian institutions under the provisions of 
the National Youth Administration Program (Executive Orders 7086 and 7164 
[1935]), the wartime federal nurses training program (57 Stat. 153 [1943]), 
the Serviceman’s Readjustment Act of 1944 (58 Stat. 287 [1944]) have been 
distinguished on the ground that they were temporary or war-connected 
measures and generally concerned with higher education. Attempts to trans- 
fer the principle of the Hill-Burton hospital assistance program (see note 5, 
supra) to federal assistance for construction of parochial schools has been 
coldly received. It appears that the courts, and Congress too, view parochial 
primary and secondary education as sectarian in nature but hospitals are seen 
in a less sectarian light. 
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public tax moneys in support of public welfare legislation aid- 
ing parochial school students appears to be confined by the 
Court to a narrowly drawn area of incidental or auxiliary 
services.”” 

The constitutional ban on public tax assistance to religous 
schools is not of recent invention. Cooley in his famed com- 
mentary, Constitutional Limitations, enumerated the types of 
compulsory support of religious instruction which were unlaw- 
ful under any of the state constitutions.** A more recent sur- 
vey found that at present all but one of the states had “ at 
least one constitutional provision capable of limiting the grant 
of public funds for Catholic, or other sectarian education.” *° 


27 Catholic educators who have followed the federal aid to education issue 
carefully are keenly aware of the present precarious constitutional status of 
assistance to parochial schools. Father William E. McManus, Assistant Direc- 
tor of the Department of Education, NCWC, has stated: “The National 
Catholic Welfare Conference, for example, has announced its readiness ‘to 
settle for services’, e.g., bus rides, non-religious textbooks and health aids.” 
“Slow-down on Federal Aid”, America, 80: 455-457 (Jan. 29, 1949). The 
article contains a brief elucidation of the factors leading to this conclusion. 
For a comprehensive exposition of the NCWC position on federal aid to edu- 
cation see the statement by Fr. McManus, Hearings before a special sub- 
committee of the House Committee on Education and Labor on 8. 246 and 
H.R. 4643 (To Provide for Federal Assistance to the States in Bearing Certain 
Costs of Public and Secondary School Education), 81st Cong., Ist Sess. (1949), 
729-755. Also see the statement by Cardinal Spellman in The New York 
Times, Aug. 6, 1949 and reprinted in part in Stokes, op. cit., Il, 754-755. Fr. 
Thomas J. Quigley, “The Relation Between Government and Church Spon- 
sored Education”, 43 Religious Education 221 (1948); Mitchell, “ Religion 
and Federal Aid to Education”, 14 Law & Contemp. Prob. 113 (1949); Mc- 


Manus, “Church, State and Dr. Stokes”, Commonweal, 46: 41-45 (Apr. 18, 
1952). 


287th ed. (1903), 663-665. Proscriptions common to all state constitutions 
were listed as follows: “(1) Any law respecting an establishment of re- 


ligion .... (2) Compulsory support, by taxation or otherwise, of religious 
instruction .... (3) Compulsory attendance upon religious worship .... 
(4) Restraint upon the free exercise of religion according to the dictates of 
conscience .... (5) Restraints upon the expression of religious belief . . . .” 


29 Note, “Catholic Schools and Public Money”, 50 Yale L. J. 917, at 920 
(1941). “The phraseology of the provisions varies, but seven generic types 
are distinguishable: prohibition (1) against the use of public school funds for 
any purpose other than the support of common schools; (2) against any grant 
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In addition to constitutional barriers, there are in many states 
statutes and judicial decisions to the same effect. The whole 
tenor of these collective provisions, even in the face of their 
application here and there—especially in the past—in a man- 
ner favorable to the religious interest involved, indicates the 
settled course of the fundamental law.®° Examination of the 
legislative history of federal aid to education proposals con- 
sidered by Congressional committees in recent years also 
brings to light a persistent assumption that direct support of 
parochial education is constitutionally objectionable.  In- 
direct support of parochial education stands in exactly the 
same position. Qualified observers candidly admit that the 
“establishment ” clause, as presently interpreted by the 
Court, bars federal as well as state support or other direct 
assistance to the parochial educational system as such.®? But 


or appropriation of money, property, or credit of the state to educational insti- 
tutions not under the exclusive control of the state; (3) upon the appropria- 
tion of public funds for any sectarian purpose, society or institution; (4) 
denying state aid to educational institutions controlled by a sectarian denomi- 
nation; (5) denying state aid to sectarian schools; (6) denying state aid to 
private schools; (7) upon appropriation of public money for any school in 
which a sectarian doctrine is taught.” Jbid., at 920-921. Full documentation 
is included. Cf. Note, “Public Aid to Establishment of Religion”, 96 U. of 
Pa. L. Rev. 230, 234-240 (1947). The latter reference also is heavily docu- 
mented. 


30 On early public aid to denominational schools see Burns, The Catholic 
School System in the United States (1912), 360; Gabel, Public Funds for 
Church and Private Schools (1937). On the main point see Note, “ Catholic 
Schools and Public Money ”, supra. 


31 Fr. Parsons in The First Freedom (1948), at 124, presents the view “that 
there does not exist (or ever has existed) a principle which forbids Federal 
funds to go to religious institutions, if they are performing a public service.” 
For a direct challenge of Fr. Parsons’ view see Convitz, “Separation of Church 
and State: The First Freedom”, 14 Law & Contemp. Prob. 44 (1949). The 
mass of legal literature and the implications of judicial decisions bearing on 
the subject offer little support for Fr. Parsons’ position. Neither do they 
justify the extremes of Professor Convitz. In this connection see footnotes 
16, 23-29, 32. 

32“No tax in any amount, large or small, can be levied to support any 
religious activities or instructions, whatever they may be called, or whatever 
form they may adopt to teach or practice religion.” Mr. Justice Black for 
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public welfare assistance to children attending parochial 
schools is another matter entirely. Opposition to the inclu- 
sion of auxiliary services provisions in a federal aid to educa- 
tion program, and the extension of these benefits to parochial 
school pupils, can not be postulated validly upon constitu- 
tional grounds. On the basis of the Cochran and Everson de- 
cisions it is within the indisputable power of Congress to make 
auxiliary services (such as transportation, books, health, safety 
and other welfare benefits, but excluding tuition scholarships) 
available to all the children of the United States regardless of 
the school which they attend.** 


Il. 
EXTENT OF PROHIBITED COOPERATION 


Direct governmental aid to religion, in the sense of support 
or promoting sectarian objectives, is constitutionally barred. 
But what is the constitutional relationship between govern- 
ment and religion in the broader sense? Under the “ estab- 
lishment” clause what degree of cooperation between govern- 
ment and religion is permissible? The Court has had more 
than a little difficulty in formulating satisfactory solutions to 
these problems and, until the recent Zorach decision, its tor- 
tuous reasonings and outlandish conclusions have been sub- 


the Court in Everson v. Board of Education, 330 U. S. 1, at 16, and in Mc- 
Collum v. Board of Education, 333 U. S. 203. Mr. Justice Reed, dissenting, 
in McCollum agreed, at 249, that “no tax can be levied to support organiza- 
tions intended ‘to teach or practice religion’ ”. 


33 In relation to auxiliary services, three types of federal aid to education 
bills have been proposed in recent sessions of Congress: (1) the Barden type 
which would exclude auxiliary services to parochial school children; (2) the 
Taft type which, while making funds available for such purposes, contained 
an allocation provision leaving to each state the determination as to whether 
such services should be rendered parochial school children; (3) bills which 
not only allocate federal funds to the states for such purposes but also contain 
a withholding provision making such assistance available to parochial school 
children directly through a federal administrator in those states prohibited by 
their constitutions or laws from disbursing public funds for such purposes. 
Precedent for such a withholding provision, strongly supported by Catholic 
educators, is found in the School Lunch Act of 1946 (60 Stat. 230). 
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jected to searching criticism, particularly in legal, religious and 
educational circles. 

In the majority opinion in Everson, Mr. Justice Black 
planted a constitutional booby trap. The Court, in delineat- 
ing the range of the “establishment” prohibition, declared 
that it meant not only that neither a state nor the Federal 
Government could “set up a church ” or “ prefer one religion 
over another ”, but that it meant also that neither could “ pass 
laws which aid one religion” or “ aid all religions.” ** Even 
the four dissenting justices were in agreement with this novel 
interpretation.» Moreover? it was reiterated in Mr. Justice 
Black’s opinion for the Court in the subsequent McCollum de- 
cision.*® Mr. Justice Reed alone, in the latter case, distin- 
guished carefully between a permissible aid consisting in “ in- 
cidental advantages ” ** flowing to religion from governmental 


34 330 U. S.1, at 15. The significant portion of the statement, now modified 
by the Zorach decision, read: “Neither a state nor the Federal Government 
can set up a church. Neither can pass laws which aid one religion, aid all 
religions, or prefer one religion over another. Neither can force nor influence 
a person to go to or to remain away from church against his will or force 
him to profess a belief or disbelief in any religion. No person can be punished 
for entertaining or professing religious beliefs or disbeliefs, for church attend- 
ance or non attendance. No tax in any amount, large or small, can be levied 
to support religious activities or institutions, whatever they may be called, or 
whatever form they may adopt to teach or practice religion. Neither a state 
nor the Federal Government can, openly or secretly, participate in the affairs 
of any religious organization or groups, and vice versa. In the words of 
Jefferson, the clause against establishment of religion by law was intended to 
erect a ‘wall of separation between Church and State.’ ” 


35 Tbid., at 27 (Justice Jackson, dissenting, joined by Justice Frankfurter), 
and at 32 (Justice Rutledge, dissenting, joined by Justices Frankfurter, Jack- 
son and Burton). 


36 333 U.S. 203; Justice Frankfurter, joined by Justices Jackson, Rutledge 
and Burton, concurring; Justice Reed, dissenting, at 248. 


37 “Tt sems clear to me that the ‘aid’ referred to by the Court in the Ever- 
son Case could not have been those incidental advantages that religious bodies, 
with other groups similarly situated, obtain as a by-product of organized 
society. This explains the well-known fact that all churches receive ‘aid’ 
from the government in the form of freedom from taxation.” Ibid., at 249. 
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acts and a prohibited “purposeful assistance” either to 
churches or to organizations engaged in works of a character 
which fairly could be said to come within the classification of 
an “ecclesiastical function.” ** Constitutional scholars of ac- 
knowledged stature were highly sceptical of the Court’s pro- 
nouncement in Everson and McCollum that the “ establish- 
ment ” clause restrained government in enacting “laws which 

. aid all religions” even when no religious group is ac- 
corded preference or sectarian advantage.*® Unless read in the 
meaning of Justice Reed’s interpretation, many claimed 
rightly, such implication was logically, historically and consti- 
tutionally unsupportable.*° Insisting that these declarations 
were not motivated by an unfriendly attitude toward religion, 
the Court wrote that an interpretation of the “ establishment ” 
provision which manifested a governmental hostility to re- 
ligion “ would be at war with our national traditions.” ** But 
the Court then failed to appreciate that rigid adherence to 
that portion of Justice Black’s “ definition’ now under con- 
sideration seriously would imperil the position of religion in 


38“T agree ... that none of our governmental entities can ‘set up a church’: 
I agree that they cannot ‘ aid’ all or any religions or prefer one ‘ over another.’ 
But ‘aid’ must be understood as a purposeful assistance directly to the church 
itself or to some religious group or organization doing religious work of such 
a character that it may fairly be said to be performing ecclesiastical functions. 
‘Prefer’ must give an advantage to one over another.’ Jbid., at 248. 


39. Cf. Sutherland, “Due Process and Disestablishment ”, 62 Harv. L. Rev. 


1306 (1949), and Corwin, “The Supreme Court as National School Board ”, 
14 Law & Contemp. Prob. 3 (1949). 


40 See Parsons, The First Freedom (1948); O’Neill, Religion and Education 
Under the Constitution (1949); Murray, “No Law But Our Own Preposses- 
sions”, 14 Law & Contemp. Prob. 23 (1949); “The Christian in Action ”, 
statement of the Catholic Bishops of the United States in 1949 contained in 
Huber, The Bishops Speak (1952), at 145; VanDusen, God in Education 
(1951) ; Sutherland, op. cit.; Lardner, op. ctt.; Taylor, “The McCollum Case— 
A Denial of Religious Freedom ”, 38 A. B. A. J. 277 (1952); Doremus v. Board 


of Education, 5 N. J. 435, 75 A. 2d 880 (1950), appeal dismissed, 342 U. S. 429 
(1952). 


41 333 U.S. 208, at 20. 
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our national life and separate religion from public affairs.*? 
Governmental recognition of and assistance to religion, in a 
variety of ways too well known and too numerous to mention, 
has been customary since the nation’s foundation and con- 
tinues to this day. “To list all the federal and state recogni- 
tions or subsidies of religion would be an endless task,” wrote 
Professor Sutherland in his critique of the Everson-McCollum 
dicta, and the “ most striking impression made on one who 
sets out to study the subject is the omnipresence of such pro- 
visions.” ** In view of the widespread and long-standing prac- 
tice of governmental bodies in cooperating with religious in- 
terests in general, and thereby acknowledging, encouraging 
and assisting them to some degree,** the underlying issue, as 
Justice Reed indicated, is not whether such incidental aid is 
given but whether it falls within the constitutionally prohib- 
ited category. 

A thoughtfully formulated series of propositions as to the 
types of governmental actions prohibitable under the “ estab- 
lishment” clause has been drafted by Professor Lardner. 
These limitations, which result from combining the effects of 
the First Amendment’s “ establishment of religion ” provision 
and the “ free exercise ” of religion clause, may be categorized 
as follows: (1) no government may designate any sect or re- 
ligion as the official church; (2) no particular sect or denomi- 


42Tn this connection Canon Stokes (op. cit., II, at 705) wrote: “A phrase 
in this majority opinion that seems questionable is the one which rules out 
laws to ‘aid all religions.’ This principle logically carried out would mean the 
abandonment of such established provisions as exemptions from taxation for 
Churches, Army and Navy chaplaincies, Thanksgiving Day Proclamations, etc. 
. As the three words referred to appear only in dicta and are inconsistent 
with the American tradition, it seems likely that they may be omitted in 
future statements by the court in defining the scope of the First Amendment. 
Such omission would seem desirable.” 


43 Op. cit., at 1308. Illustrations of the many kinds of recognition and 
assistance accorded religion by government in the United States are collected 
in Justice Reed’s McCollum dissent at 249-255. 


44 Proceedings, Conference on Federal Aid to Education sponsored by the 
American Federation of Teachers, Washington, D. C., February 17, 1951, at 
21-22. 


300 THE JURIST 


nation may be given preferential treatment nor may it be sub- 
jected to discriminatory or oppressive measures; (3) public 
support for an institution is prohibited if the advancement 
of sectarian doctrine is an essential objective of the institu- 
tion; and (4) official action creating a relationship between 
government and some particular sect or sects which has the 
effect of enabling the religious group or groups to control or 
use governmental power for its own ends, and vice versa.** 
Otherwise, governmental recognition of, and assistance or co- 
operation with, religion is constitutionally unobjectionable.*® 
As a set of general norms, the above formulation seems to find 
support in the decisions of the Court. It is in the application 
of these norms to concrete factual situations that real differ- 
ences arise. The same observation might be made relative to 
the “ wall of separation between church and state’ which the 
majority of the Court in both Everson and McCollum incor- 
porated by reference into the meaning of the “ establishment ” 
clause. Jefferson’s colorful metaphor, however acceptable and 
satisfying as a broad figure of speech, has serious limitations 
when applied as arule of law. Acceptance of the principle, as 
Justice Frankfurter observed, does not furnish a precise guide 
as to where the line should be drawn in a specific litigation. 
Before the Zorach decision, it was feared in many quarters 
that the Court, in future cases, might carry the implications 
of the no-aid-to-religion dicta of Everson and McCollum to a 
logical conclusion and invalidate virtually all existing relation- 
ships between government and religion. Probably because 
they were more fully aware that most attacks on the constitu- 
tionality of governmental aid to, or cooperation with, religion 
would be forestalled by procedural or jurisdictional obstacles, 
lawyers displayed less alarm than other groups over the situa- 


45 Lardner, op. cit., at 129. While the above summary accurately delineates 
the present meaning of the “establishment” clause, I would not agree with 
the learned author in applying the second principle, for example, in a manner 
outlawing bus transportation at public expense for parochial school children. 


46 Corwin, op. cit., at 681. 
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tion. There are limitations upon the exercise of judicial re- 
view. The Court is limited to passing upon constitutional 
issues in an actual case or controversy before it which involves 
a federal question and which is presented by proper parties in 
interest. And not every one can challenge the constitutional- 
ity of laws or expenditures or other governmental conduct in 
church-state matters. One must show that the law or conduct 
complained of has injured one in some respect. And in a 
case which has now assumed important proportions in consti- 
tutional law the Court held that one having no interest other 
than that of a general taxpayer lacked standing to contest the 
validity of a Congressional enactment authorizing the expen- 
diture of money.*? Just recently the Court reiterated that the 
interest of a taxpayer in the moneys of the Federal Treasury 
is “ too indeterminable, remote, uncertain and indirect to fur- 
nish a basis for an appeal to the preventive powers of the 
Court over the manner of expenditure.” *® It appears that a 
taxpayer’s suit—a common procedural method for seeking to 
restrain the expenditure of funds for purposes alleged to be 
unlawful—will not lie, in the absence of exceptional circum- 
stances, against the Federal Government.*® As a practical 
matter, this would seem to mean that many of the federal 
provisions having relation to religion in general and involving 
no more than expenditure of funds are beyond the reach of 


47“ The party who invokes the power must be able to show, not only that 
the statute is invalid, but that he has sustained or is immediately in danger 
of sustaining some direct injury as a result of its enforcement, and not merely 
that he suffers in some indefinite way in common with people generally.” 
Massachusetts v. Mellon, 262 U.S. 447, at 488 (1923). But one subject, for 
instance, to a specific federal tax earmarked for a designated purpose may 
challenge the legitimacy of the purpose. United States v. Butler, 297 U.S. 1 
(19386). 

48 Doremus v. Board of Education, 342 U.S. 429, at 433 (1952). 

49 Cf. Sutherland, op. cit., at 1326-1335. But a different rule prevails in 
many of the states and taxpayers’ suits, particularly those relating to munici- 
pal expenditures, are commonly utilized to contest the validity of state laws 
involving the expenditure of public funds. 
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those desiring to challenge their validity.°° A federal lower 
court, on these grounds, refused to consider on the merits an 
action brought by a taxpayer to enjoin the payment of salaries 
for chaplains in the armed services.** In the recent Doremus 
case the Court reaffirmed this principle. There, an action 
seeking to have the Court declare invalid a state statute pre- 
scribing religious observances (Bible reading and recitation of 
the Lord’s Prayer) in the public schools was dismissed chiefly 
on the ground that the petitioners, suing in their capacity as 
citizens and taxpayers, failed to show “requisite financial 
interest.” 

Doremus v. Board of Education ** may be a reed in the judi- 
cial winds indicative of the Court’s determination to prevent 
itself from being converted into an arena for airing of religious 
differences but thinly guised as constitutional issues. Just as 
Everson and McCollum were interpreted as open invitations 
to litigate religious issues before the court,°? Doremus may be 
a restriction on that invitation. The two appellants in the 
case sought a declaratory judgment in the New Jersey courts 
invalidating statutes of that state requiring the reading, with- 
out comment, of five verses of the Old Testament and per- 
mitted recitation of the Lord’s Prayer at the opening of each 
day in the public schools. It was claimed that the legislation 
violated the “ establishment of religon ” provision of the First 


50“ The federal school lunch program, which includes parochial schools, the 
religious activities in the armed forces, veterans’ education, religious cere- 
monies in the National Cemeteries, and the other federal religious acknowledg- 
ments are safe unless some person can show that somehow his own religious 
freedom or that of his ward is infringed and so that he has an interest above 
that of a taxpayer.” Sutherland, op. cit., at 1328. 


51 Elliott v. White, 23 F. 2d 997 (D. C. Cir. 1928). 


52 See also Friedman v. New York, 302 N. Y. 75, 96 N. E. 2d 184 (1950), 


appeal dismissed for want of a substantial federal question, 341 U. S. 907 
(1951). 


ae In McCollum the opinions of Justices Jackson (concurring) and Reed 
(dissenting) voiced fear that the decision’s sweeping language and ominous 
tenor would provide a facile weapon to organized opponents of religion and 
invite a deluge of litigation. 333 U.S. 208, at 238 and 240. 


AN ESTABLISHMENT OF RELIGION 303 


Amendment to the Federal Constitution. No issue was raised 
in connection with the state constitution. 

It is an ordinary rule of constitutional law that one chal- 
lenging the validity of a statute must show that he is injured 
by it, and before a court will examine the merits of the chal- 
lenge it will first inquire into the right of the contender to 
maintain the action. The only interest specified by the ap- 
pellant Doremus in this case was that of “a citizen and tax- 
payer.” The appellant Klein, also a citizen and a taxpayer, 
asserted that her daughter, aged seventeen, attended a public 
high school where religious observances were practiced pur- 
suant to the statute. No other rights or violation of rights 
were urged. Apparently, the sole purpose of the suit was to 
invoke a court ruling on the constitutionality of the statute. 
The New Jersey Supreme Court, while entertaining doubt as 
to the sufficiency of appellants’ interest to maintain the suit, 
went on to decide the case on its merits and unanimously held 
that the statute did not violate the Federal Constitution.™ 
When the case came before the Supreme Court of the United 
States on appeal, Justice Jackson, writing for the six-man 
majority, quickly dispatched it on the ground that appellants 
had not shown that they had been affected sufficiently by the 
statute to contest its validity. The Court noted that it was 
apparent that “the grievance which it is here sought to liti- 
gate is not a direct dollars-and-cents injury but is a religious 
difference.” But if appellant could have established the requi- 
site special injury, in the words of the Court, “it would not 
matter that his dominant inducement to action was more re- 
ligious than mercenary.” Doremus failed to show that the 
activity of which he complained was “ supported by any sepa- 
rate tax or paid from any particular appropriation or that it 
adds any sum whatever to the cost of conducting the school.” 
It was not shown, the Court said, “that the Bible reading in- 
creases any tax they do pay or that as taxpayers they are, or 
will, or possibly can be out of pocket because of it.” A tax- 


545 N. J. 435, 75 A. 2d 880 (1950). 
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payers’ suit can stand “only when it isa good-faith pocketbook 
action.” > The appellant Klein fared no better. The Court 
found no evidence that the daughter attending public schools 
was “compelled to accept, approve or confess agreement with 
any dogma or creed or even to listen when the Scriptures were 
read.” Moreover, the girl graduated from high school before 
an appeal had been taken thus making the case moot. “ This 
Court does not sit,” Justice Jackson observed, “to decide ar- 
guments after events have put them to rest.” 


III. 
EXTENT OF PERMISSIBLE COOPERATION 


The extent to which the public tax-supported schools may 
cooperate with religious bodies in providing religious instruc- 
tion for students attending state-maintained schools has been 
the central issue in the two latest decisions of the Court inter- 
preting the “ establishment ” provision. Both McCollum and 
Zorach dealt with released time religious education programs. 
In 1948 the 8-1 McCollum decision invalidated a released time 
religious education program which had been conducted on 
public school premises during regular school hours by religious 
instructors provided by the participating religious groups and 
approved by the public school administration.*® It was an 
infringement of the “establishment” clause, the Court said, 
but nowhere in the opinion or in the separate concurring opin- 
ions is an ordered rationale of the decision to be found. Anal- 
ysis of the majority opinions seems to establish the following 


55In other recent cases centering around the “establishment” issue the 
Court found no great difficulty in finding “interest” on the part of com- 
plainants. In Everson the appropriation or disbursement for bus transpor- 
tation to parochial schools was measurable and occasioned solely by the 
activities complained of. In the McCollum and Zorach released time cases, 
complainants relied heavily upon the issue of violation of conscience as well 
as the pecuniary point. Moreover, they all arose in state courts where it is 
easier to establish a taxpayer’s action attacking state statutes than it would 


be in contesting a federal statute under the rule of Massachusetts vy. Mellon, 
supra. 


56 McCollum v. Board of Education, 333 U. S. 203 (1948). 
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reasons, considered in the aggregate, for invalidity: (1) the 
use of public tax-supported property for purposes of sectarian 
religious instruction; *’ (2) the utilization of the compulsory 
education laws and the administrative facilities of the public 
school system to recruit a ready-made group for religious in- 
struction ; °° (3) too close a relationship and too high a degree 
of cooperation between the participating sectarian groups and 
the public school authorities;*® and (4) the segregation of 
non-participating students.°° The Court did not say that the 
presence of but one of these elements would invalidate a pro- 
gram, but the extent to which these nullifying elements would 
have to coalesce in order to be fatal was left to conjecture. 
The decision left in doubt the constitutional status of other 
types of released time arrangements. In the light of the ex- 
tensive and still continuing practice throughout the country 


57 The opinion is widespread that use of school buildings for religious pur- 
poses was merely an incidental rather than a determining factor in the 
decision. School buildings have been, and now are being, used by religious 
and other worthy community groups. See Shaver, “Three Years After The 
Champaign Case”, 46 Religious Education 33 (1951). Also see the cases cited 
in note 62, below. 


58“ Here not only are the state’s tax-supported public buildings used for 
the dissemination of religious doctrines. The state also affords sectarian 
groups an invaluable aid in that it helps to provide pupils for their religious 
classes through the use of the state’s compulsory public school machinery. 
This is not separation of church and state.” Mr. Justice Black for the Court, 
ibid., at 212, 


59“ Pupils compelled by law to go to school for secular education are re- 
leased in part from their legal duty upon the condition that they attend the 
religious class. This is beyond all question a utilization of the tax-established 
public school system to aid religious groups to spread their faith. And it falls 
squarely within the ban of the First Amendment.” Mr. Justice Black, ibid., 
at 209-210. 


60“ The children belonging to those non-participating sects will have incul- 
cated in them a feeling of separation when the school should be the training 
ground for habits of community .... As a result, the public school system 
of Champaign actively furthers the inculcation in the religious tenets of some 
faiths, and in the process sharpens the consciousness of religious differences 
at least among some of the children committed to its care.” Mr. Justice 
Frankfurter, concurring, ibid., at 227-228. 
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of permitting school and other public buildings to be utilized 
for religious purposes, and subsequent decisions of the Court 
itself upholding the right to use public parks and streets for 
dissemination of religious views,” it is difficult to conclude 
that the mere use of public property for religious instruction 
was a weighty factor in the Court’s judgment or that it is pres- 
ently proscribed. Compulsion seemed to be the fatal element. 
The Court left no doubt as to its distate of what it regarded as 
an improper use of the public school system to secure attend- 
ance of its students at religious instructions.® 

The unsettling effect of the decision and public reaction to 
it is much too well known and needs no amplification here. It 
was contended, and convincingly, that the Court had taken 
undue liberties with the facts of history and, in effect, had 
amended the Constitution by reading into it a bizarre theory 
of a “wall of separation between church and state” which 
made unlawful even non-preferential governmental assistance 
to religion.** Concern was expressed over the Court’s casual- 
ness in its abandonment of the principle of judicial seif-re- 
straint, its readiness to assume the functions of a national 
school board or super-legislature, and the dissolution of well 
settled local practices and institutions.® It was charged that 
the decision neutralized the freedom of religion guarantee by 
creating in individuals a novel right to be free from religion.® 


61 Cf. Little, “The Relation of Religion to Contemporary Public Educa- 
tion ”, 46 Religious Education 237, at 240-241 (1951), and Shaver, op. cit., at 35. 


62 See Niemotko v. Maryland, 340 U.S. 268 (1951); Kuntz v. New York, 340 
U.S. 290 (1951); Sata v. New York, 334 U. S. 558 (1948). 


63 “Tt is only when challenge is made to the share that the public schools 
have in the execution . . . that close judicial scrutiny is demanded ... .” 
333 U.S. 2038, at 225. 


84 See references under note 40, supra. 


85 Cf. Editorial, 34 A. B. A. J. 482 (1948); Symposium, “ Religion and the 
State”, 14 Law & Contemp. Prob. 1-160 (1949); Lassiter, “The McCollum 
Decision and the Public School ”, 37 Ky. L. J. 402 (1949) ; Stout, “ The Estab- 
lishment of Religion Under the Constitution”, ibid., 220. 


66 Drinan, “ Novel ‘ Liberty ’ Created by McCollum Decision”, 39 Geo. L. J. 
216 (1951). 
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The weakening of parental rights in the education of their 
children was an effect attributed, rightly it would seem, to 
McCollum. The argument also was advanced that the deci- 
sion denies to parents of children in public schools the equal 
protection of the laws in that they are deprived of the right 
to specify religious instruction while other parents are ac- 
corded the right to prohibit it.°* Many educators were also of 
the view that the implications of the decision would have the 
harmful result of fragmentizing the curriculum in the public 
schools by requiring the deletion of all things concerning re- 
ligion from education. 

Dictum in the McCollum case indicated the possibility of 
valid released timed systems.”° On this basis, most of the state 
attorneys general and many local boards of education ruled 
that released time instruction programs conducted off school 
premises, and not tinged with any element of what the Court 
in McCollum chose to regard as undue compulsion by the 
school administration to secure attendance, were valid. The 
underlying theory was that parents could request the dismissal 
of their children from public schools for purposes of religious 
instruction and that school officials had the right and the duty 
to honor such requests." The recent Zorach case was brought 
to test the validity of excusal of students by the public school 
officials for purposes of religious training. 


67 Murray, “ Law or Prepossessions”, 14 Law & Contemp. Prob. 23, espe- 
cially at 36 et seq. (1949). 


68 Taylor, “ Equal Protection of Religion: Today’s Public School Problem”, 
88 A.B. A.J. 277 (1952). 


69 See Little, “Syllabus on Religion and Public Education”, 44 Religious 
Education 163 (1949); Shaver, “Trends in Weekday Religious Education”, 
ibid., at 32; “Religion and the Public School: Trends in Protestant Think- 
ing ”, 2bid., at 332. 

70 333 U. S. 203, at 231, Mr. Justice Frankfurter’s concurring opinion. 


71 For a survey of the released time situation since McCollum, see Little, 
“The Relation of Religion to Contemporary Public Education”, op. cit., at 
241-243, and Shaver, “ Three Years After The Champaign Case ” op. cit, at 36. 
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Under the New York State Education Law (Section 3210) 
“ absence for religious observance and education shall be per- 
mitted under rules that the commissioner shall establish.” A 
set of directives promulgated by the Commissioner of Educa- 
tion for the guidance of local educational authorities provided 
in substance: (1) a student could be excused from school for 
purposes of religious observances and education at a place sep- 
arate from the school upon written request of a parent or 
guardian; (2) the religious education class must be conducted 
by or under “the control of a duly constituted religious 
body ” ; (3) pupils participating in a religious education pro- 
gram must fill out and file with the local school officials a reg- 
istration card furnished by the religious group in question; 
(4) dismissal could be for one hour each week at the close of a 
school day to be fixed by the local school authorities; (5) the 
hour for such absences for religious instruction had to be uni- 
form in each school district; (6) the cooperating religious 
groups must file weekly reports of attendance of pupils at re- 
ligious instruction classes with the public school officials.” 
Further regulations specifically applicable to the New York 
City school system were drawn by that municipality’s Board 
of Education and provided: (1) no announcements were to be 
made in the public schools relative to religious education 
classes; (2) the sponsoring religious organization, not the 
school, was responsible for procuring the permission of the 
parent; (3) school officials were prohibited from encouraging 
or discouraging attendance at religious education classes; (4) 
all students participating in such a program were to be re- 
leased at the same time; (5) cooperating religious bodies were 
to certify that such instruction would be provided, furnish the 
registration cards, and report attendance.” 

Validity of the statute and the New York City program was 
upheld in the state courts of New York.* The state courts 

72 These regulations and pertinent provisions of the Education Law are set 
forth in the margin of Zorach v. Clauson, 343 U. S. 306 at 308. 

73 See marginal note in the Zorach decision at 308-309. 

74 Zorach v. Clauson, 303 N. Y. 161, 100 N. E. 2d 463 (1951). 
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distinguished the New York released time arrangement from 
that struck down in the Illinois case and held the McCollum 
decision not controlling. Appeal was taken to the United 
States Supreme Court.” 

Appellants were Mrs. Tessim Zorach and Mrs. Esta Gluck. 
Both were citizens, taxpayers and property-holders of the Bor- 
ough of Brooklyn and mothers of children attending public 
schools where released time programs were in effect. Their 
children did not participate in released time instruction but 
received religious training during non-school time at Prote- 
stant Episcopal and Jewish centers. Appellants’ brief recited 
that opposition to released time was “not motivated by anti- 
religious considerations.” 7° 

Appellants’ brief concentrated on two main objections: (1) 
that the New York City released time plan constituted state 
aid to religion and fell within the ban of the H'verson and Mc- 
Collum doctrine, and (2) that non-participating students suf- 
fered an abridgment of freedom in being compelled to remain 
in school while others were released for religious instruction. 
“The program, as authorized by the statute and regulations ”’, 
the brief alleged, “constitutes state aid to religion and in- 
volves governmental participation in the affairs of religious 
organizations and participation by religious organizations as 
such in the affairs of government.” Strong objection was 
made to what appellants labelled compulsion and restraint 
upon non-participating students. “ The crucial aspect of re- 
leased time is not the release of children wishing to partake of 
religious instruction,” the brief read, “ but the non-release of 


75 Summaries of the interesting oral arguments in these cases are contained 
in 20 United States Law Week 3205-3209 (1952). 


76 Brief for Appellants, No. 431, Supreme Court of the United States, October 
Term, 1951, at 21. Other objections to released time were that the system 
encourages truancy, is a divisive influence, is ineffective as a religious educa- 
tion program, imposes an administrative burden on the public school system, 
and constituted a violation of the principle of separation of church and state. 
See Moehlman, The Wall of Separation Between Church and State (1951), 
155-156. 


77 Appellant’s Brief, op. cit., at 63. 
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those not wishing to do so.” It was charged that this “is real 
compulsion and real abridgment of freedom.” “* In oral argu- 
ment before the Court counsel for appellants maintained only 
the release of all children an hour early one day a week would 
obviate the issue of “ state compulsion on children to go to re- 
ligious schools.” 7° It was alleged also that released time was 
a divisive influence tending to accentuate differences in reli- 
gious belief both in the classroom and in the community.* 
Appellees in the case were Andrew G. Clauson, Jr., Chair- 
man, and other members of the Board of Education of the 
City of New York, and the state Commissioner of Education. 
The Board of Education, in its brief, justified released time on 
the ground that it “ complements the secular program of edu- 
cation.” Its direct and dominant purpose is “ to give the child 
the opportunity to receive what it is impossible for the schools 
to give.” §! The school system, in releasing children for such 
purposes, “is but rounding out its educational tasks.” * To 


78 Loc. cit. 


79 Cushman (op. cit., at 353) makes the point that a state which in effect 
says to a pupil: “ You must study religion or sit in a study hall” is sponsoring 
religious instruction. He suggested that the state, recognizing the value and 
demand for religious education, close schools an hour early on one day a week 
for all pupils. Then, no one would be “compelled to stay after school because 
he does not want a religious education.” 


80 Cf. Fellman, “Separation of Church and State in the United States: A 
Summary View”, Wis. L. Rev., May, 1950, 428. At 468 the author declared: 
“T believe this point deserves much more attention than has been given to it 
by the justices in this debate.” Justice Frankfurter, in McCollum, wrote at 
227-228 that non-participating children “have inculcated in them a feeling of 
separation when school should be the training ground for habits of com- 


munity” and that such practice “sharpens the consciousness of religious 
differences.” 


81 No. 431, Supreme Court of the United States, October Term, 1951, at 
35-36. California, Indiana, Kentucky, Maine, Massachusetts, Oregon, Pennsyl- 
vania, W. Virginia, through their attorney generals, filed amicus curiae briefs 
supporting the New York plan. The Greater New York Coordinating Com- 


mittee on Released Time of Jews, Protestants and Catholics was joined as 
Intervenor. 


82 Loc. cit. 
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contend that New York’s released time is unconstitutional be- 
cause sectarian religious bodies may incidentally be aided in 
their objectives is fallacious. “In many spheres the interest 
of the State and of religion coincide”’, and the state’s efforts 
to provide for the welfare and morals of its citizens should not 
be defeated, the brief said, simply because, as an incidental 
factor, religion is indirectly assisted.** The “wall of separa- 
tion ” is a relative concept, the Board’s brief stated, and “ the 
unrestricted, unlimited and unreasoned acceptance of the 
metaphor would fly in the face of our national tradition and 
give rise to all sorts of illogical and incongruous results.” ** In 
the brief for the Commissioner of Education it was pointed 
out that the “establishment ” clause “is not regarded in pop- 
ular understanding or by judicial construction as outlawing 
every recognition of religion which carries with it from state 
to church some resulting benefit. . . .” ® Distinction must be 
made “between religion per se and sectarianism.” ** The 
views of the appellees were adopted almost in toto by the 
Court. 

Zorach vy. Clauson ** was handed down on April 28, 1952. 
Mr. Justice Douglas, speaking for the Court in the 5-3 deci- 
sion, distinguished the New York City type of released time 
program from that invalidated in the McCollum case. In the 
McCollum case the classrooms were turned over to religious 
instructors and “ the force of the public school was used to 
promote that instruction.” ** Here, the Court said, “ the pub- 
lic schools do no more than accommodate their schedules to a 
program of outside religious instruction ” and there is no ex- 
penditure of public funds. Unlike the situation in McCollum, 


83 Ibid., at 38. 

84 Tbid., at 30. 

85 Brief for the Commissioner of Education of the State of New York, at 23. 
86 Op. cit., at 34. 

87 Zorach v. Clauson, 343 U. S. 306 (1952). 

88 Ibid., at 315. 
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the Court reasoned, the weight and facilities of the school were 
not put behind a program of religious instruction. The public 
school teacher “ cooperates in a religious program to the ex- 
tent of making it possible for her students to participate in 
it.” 8 But this is not “establishment” of religion. “ When 
the state encourages religious instruction or cooperates with 
religious authorities by adjusting the schedule of public events 
to sectarian needs ”’, as in the case at bar, “it follows the best 
of our traditions.” °° To hold otherwise, the Court continued, 
“would be to find in the Constitution a requirement that the 
government show a callous indifference to religious groups” 
and “ would be preferring those who believe in no religion over 
those who believe.” ® Such a philosophy of hostility to re- 
ligion, the Court concluded, cannot be read into the Bill of 
Rights. 

Justices Black, Frankfurter and Jackson, dissenting in sepa- 
rate opinions, were of one mind in regarding the instant case 
indistinguishable from McCollum and a use of the state’s 
power of coercion for religious purposes. The substance of 
Justice Black’s dissent was that the state “ makes religious 
sects beneficiaries of its power to compel children to attend 
secular schools.” ®? Justice Frankfurter shared the view that 
here, as in McCollum, the public schools are used “as the 
instrument for securing of attendance at denominational 
classes ” °° and that formalized religious instruction is substi- 
tuted for other school activity which those not participating 
in the religious instruction program are compelled to attend. 
Stripped of its essence, Justice Jackson declared, the situation 
is that compulsory educational time is being “ released to the 
student on condition that he devote it to sectarian religious 


89 Tbid., at 313. 
80 Tbid., at 313-314. 
91 [bid., at 314. 
92 Ibid., at 318. 
93 Tbid., at 323. 
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purposes.” ** By indirection a. forbidden result is achieved. 
The effectiveness of the system, Justice Jackson charged, “ is 
due to the truant officer who, if the youngster fails to go to the 
school dogs him back to the public classroom.” % 

It is frequently true in constitutional controversies that the 
actual decision in the case, the precise point decided, is over- 
shadowed by the Court’s dicta. This was true to a notable de- 
gree in the Everson case and the dicta in Zorach is of still 
deeper significance. As has been noted above, the no-aid-to- 
religion policy promulgated in Mr. Justice Black’s Everson 
and McCollum opinions was sufficiently broad in scope to in- 
clude not only assistance to religion in the form of preference 
or support but was intended to embrace any and all recogniza- 
ble forms of cooperation between government and religion as 
such.*® The outrageous requirement that government main- 
tain an official attitude of cold indifference to and non-coopera- 
tion with religious interests was modified considerably by Mr. 
Justice Douglas’ opinion for the Court in the Zorach case. 
Scoring the view that the “establishment ” clause precludes 
all cooperation between religion and government, of whatever 
nature or degree, Mr. Justice Douglas declared that the First 
Amendment “ does not say that in every and all respects there 
shall be a separation of Church and State.” *’ Reaffirming 
that that First Amendment reflects, beyond all doubt, “ the 
philosophy that Church and State should be separated,” the 
opinion maintained that in so far as interference with the 
“free exercise” of religion and an “establishment” of re- 


94 Ibid., at 324. 
95 Loc. cit. 


96 Mr. Justice Black made this explicit in Zorach at 318: “ Any use of such 
coercive power by the state to help or hinder some religious sects or to prefer 
all religious sects over nonbelievers or vice versa is just what I think the First 
Amendment forbids. In considering whether a state has entered this for- 
bidden field the question is not whether it has entered too far but whether it 


has entered at all.” 
97 Jbid., at 312. 
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ligion are concerned this separation “must be complete and 
unequivocal.” °° The “ establishment ” provision does contain 
severe prohibitions: “Government may not finance religious 
groups nor undertake religious instruction nor blend secular 
and sectarian education nor use secular institutions to force 
one or some religion on any person.” ** But, said the Douglas 
opinion, while the government “must be neutral when it 
comes to competition between sects’ we can find “no consti- 
tutional requirement which makes it necessary for government 
to be hostile to religion and to throw its weight against efforts 
to widen the effective scope of religious influence.” *°° Taking 
judicial notice of the fact that, as a nation, we “ are a religious 
people whose institutions presuppose a Supreme Being ”’, the 
Court concluded that out of deference to the religious nature 
of our people government, within certain permissible areas, 
may accommodate the public service to their spiritual needs.*** 

The Zorach case is a fitting capstone to this inquiry into the 
juridical interpretation and development of the “ establish- 
ment of religion” clause of the First Amendment, the provi- 
sions of which are also applicable to the states through the in- 
strumentality of the Fourteenth Amendment. It is the view 
of this writer that, in general, the interpretation of the “ es- 
tablishment ” provision expounded in the majority opinion of 
the Court in the Zorach case furnishes a sound working guide, 
in the best American tradition, for determining the constitu- 
tional relationship between government and religion. 


98 Loc. cit. 
99 Tbid., at 314. 
100 Loc. cit. 


101 Jbid., at 313-314. 


THE ACTUARIUS IN THE PROCESSING OF 
A MARRIAGE RATIFIED BUT NOT 
CONSUMMATED * 


I. GENERAL CONCEPT OF THE FUNCTION 


O arrive at an adequate notion of the function and 
duties of the Actuary in the processing of a marriage 
that has been ratified but not consummnrated it is im- 
portant to have a clear idea of the notion and function of the 
Notary or Actuary, as described in the general norms of The 
Code of Canon Law as well as in the various Instructions of 
the Holy See, regarding the processing of this particular type 
of investigation. Since the office does not have the dignity of 
the other officials, the function of the Notary at first sight 
seems unimportant. The Actuary is, however, more than a 
scribe, or clerk, or secretary. He has an integral and very im- 
portant function in the process itself. 

Historically it was not unusual to find that the Notary or 
Actuary was looked upon with some disfavor. There were 
some authors who actually considered the position to be base 
and vile.’ The official appearance of the Notary in the ec- 
clesiastical courts as a persona publica came in the thirteenth 
century, following the IV General Council of the Lateran 
(1215). His position was outlined in subsequent centuries. 
The Council of Trent (1545-1563) brought greater stability 
to the office, and other conciliar legislation enhanced the posi- 


* Paper read at the Regional Convention of the Midwest Canon Law Society 
in Youngstown, Ohio, on May 6, 1952, by the Rev. Charles J. Ritty, J.C.L., 
Notary and Secretary (Defender of the Bond in Administrative Cases) of the 
Diocese of Cleveland. 


1Cf, Charles J. Duerr, The Judicial Notary, The Catholic University of 
America Canon Law Studies, n. 312 (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1951), p. 30, and footnote; also L. Ferraris, Prompta 
Bibliotheca Canonica, Iuridica, Moralis, Theologica, necnon Ascetica, Polemica, 
Rubricistica, Historica (ed. noviss., 9 vols., Romae, 1885-1899), s.v. Notarius, 
nn. 27-32. 
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tion2 When the Sacred Roman Rota was reorganized on June 
29, 1908, the duties of the Notary were clearly outlined.2 The 
obligations of the Notary were finally defined in the Code. 
From that time he has the chief task of forming a permanent 
and authentic record of the process pro rei veritate. Canon 
1585 requires the presence of the Notary, who acts as Actuary 
for each process (cuilibet processui).* The Notary acts as Ac- 
tuary. He is the recorder who signs each act under penalty of 
invalidity.® 

The Regulae of the Sacred Congregation of the Sacraments 
of May 7, 1923, give complete instructions for the processing 
of the so-called “ ratum” marriage,® and uses the term Actu- 
ary for this function. These Regulae in general define the 
chief functions of the Actuary as being four: 1) to be present 
at all the acts of the process and faithfully to record the same; 
2) to attest to the authenticity of the entire process; 3) to 
guard faithfully the records of the entire process, and 4) to 
make copies. Consequently, one can say that the office and 
function of the Actuary is an important and integral one for 
the process now under discussion.* 


2 Duerr, op. cit., pp. 12, 25. 


3 Duerr, op. cit., pp. 36, 837. In general the duties of the Notary before the 
promulgation of the Code were the following: To record faithfully all the acts 
of a case, the citations, delays, refusals, exemptions, petitions and replies, 
interrogations and answers, depositions, the presentation of documents, inter- 
locutions, appeals, renunciations, decisions—indicating the time, place and date 
as well as the persons involved. 


4 Codex Iuris Canonict, Pii X Pontificis Maximi iussu digestus, Benedicti 
Papae XV auctoritate promulgatus (Romae: Typis Polyglottis, 1917). 


5 Udalricus Beste, Introductio in Codicem (ed. altera, Collegeville, Minn.: 
St. John’s Abbey Press, 1944), p. 769. There was a confused use of the terms 
for the function of Notary in the pre-Code legislation. Beste (op. cit., pp. 277, 
769) says that the Notary is the one deputized for extra-judicial acts, and the 
Actuary for judicial acts. It sems that the term Notary is generic, and the 
terms Actuary and Chancellor are specific. Cf. Duerr, op. cit., p. 32. 


8 Decree Catholica doctrina—Acta Apostolicae Sedis (AAS), XV (1923), 389- 
413 (hereafter cited Regulae). 


7 Regulae, n. 30. 


MARRIAGE RATIFIED BUT NOT CONSUMMATED SHlZ/ 


II. THe Actuary 
A. THE POSITION OF THE ACTUARY 


In order to clearly evaluate the position of the Actuary it is 
necessary to refer to the legislation of the Code regarding the 
Notary, and to compare it with the office of the Judicial No- 
tary. This is important, especially since the Regulae recom- 
mend that the Ordinary appoint the members of the Special 
Delegated Tribunal from his existing Curia.® 

1. Appointment: Canon 373, §2, decrees that the Notary 
can be appointed for all acts or for judicial acts only, or for 
the acts of a certain case, or for an administrative matter. 
The “ratum” process would fall under this latter qualifica- 
tion. The appointment of the Actuary is made by the Bishop 
alone.’ This is a deviation from the general principles of the 
Code, which allow the Judge to designate the Actuary from 
the existing list of Notaries to act as a Judicial Notary..° The 
reason for this is that the “ratum”’ process is a special one 
in which the Ordinary himself is delegated by the Holy See to 
draw up the process, and he can and usually does use the fac- 
ulty of subdelegation. This is true also because the process 
is administrative, and not judicial." 

The Ordinary, therefore, appoints an Actuary for each case 
—one who has the qualifications required by canon 1589, §1. 
“Unless the Ordinary commands the subdelegate to appoint 
extraordinary officials, the subdelegate must employ those who 
are members of the Diocesan Curia.” 7? It is allowed, how- 
ever, that others than those of the Curia be appointed in the 
capacity of Actuary.” 


8 Regulae, n. 13. 

9 Can. 373, § 1—Regulae, n. 15. 

10 Can. 1585. 

11 Regulae, Introduction; can. 1963. 
12 Regulae, n. 15; can. 1607, 8 2. 

13 Can. 1607, § 1. 
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In fact, according to the Instruction of the Holy See in 1840, 
and again in 1858, the Chancellor was appointed to act as Ac- 
tuary, particularly in a “ ratum”’ case.** 

In the absence of the episcopal Ordinary it seems that the 
Apostolic Administrator, not however the Vicar General, could 
appoint the Actuary.° The appointment of the Actuary 
should be made in writing (can. 364, §1); this, however, does 
not seem required for the validity of the acts (can. 159). The 
decree of appointment should indicate the specific delegation 
of the Ordinary, and the subdelegation of this Actuary for this 
particular case.1® 

The power of the Ordinary to appoint an Actuary appar- 
ently cannot be subdelegated to the Judge, as it can in judicial 
causes. However, any and all difficulties are obviated by the 
Regulae of 1923, which permit the Ordinary or Judge at any 
time during the process to appoint a Substitute Actuary. But 
whatever reason there existed for the substitution is to be in- 
dicated in the acts, and the proper practice suggests that the 
newly appointed Actuary will affix his signature in the capac- 
ity of a Substitute Actuary (Regulae, n. 18). 

There is, however, a quasi-automatic appointment of an Ac- 
tuary. For according to the Regulae of 1923 and the Instruc- 
tion Provida of 1936," when a cause involving the nullity of a 


14 Duerr, op. cit., pp. 40, 41; S. C. C., instr. 22 aug. 1840—Codicis Juris 
Canonict Fontes, cura Emi Petri Card. Gasparri editi (9 vols., Romae [postea 
Civitate Vaticana]: Typis Polyglottis Vaticanis, 1923-1939; Vols. VII-IX, ed. 
cura et studio Emi Iustiniani Card. Serédi), n. 4069 (hereafter cited Fontes) ; 
8. C.S. Off., instr. a. 1858—Collectanea S. Congregationis de Propaganda Fide 
(2 vols., Romae: Typographia Polyglotta S. C. de Propaganda Fide, 1907), n. 
1153 (hereafter cited Collectanea). 


15 Can. 315; Duerr, op. cit., p. 44. Some authors hold that the Judge specifi- 
cally and directly delegated by the Holy See could designate the Judicial 


Notary for the specific process. He could designate, but not delegate. Cf. 
Duerr, op. cit., p. 49. 


16 Regulae, n. 14. 


178. C. de Sacramentis, decr. Provida Mater Ecclesia, 15 aug. 1936, art. 206, 
§ 2—AAS, XXVIII (1936), 313-361 (hereafter cited Provida). 
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marriage is to be remanded to the Holy See, in order that with 
a dispensation it may be prosecuted to its completion in the 
nature of a non-consummation case, the Praeses of the erst- 
while nullity cause is to preside as the Judex Instructor in the 
subsequent process.’* From this it seems to follow a pari that 
the Judicial Notary who acted in the nullity cause could act 
as Actuary in the “ ratum ” case which is to be completed. 

2. Oath of Office: In each case presented the Actuary must 
take the oath of office to faithfully fulfill his office, that is, 
without all personal discrimination, and with all due observ- 
ance of secrecy. This oath is to be taken before the first ses- 
sion or hearing of the process.’® It is for each case that this 
oath is to be taken, even if the same members are delegated 
from the tribunal. It seems that the oath is not required for 
the validity of the acts. The Actuary is empowered to hear 
the oath of the Judge, and apparently could hear also the oath 
of the Defender of the Bond. He takes his own oath before 
the Judge, or the delegate of the Ordinary.”? 

He could be delegated to hear the oath of the Substitute 
Actuary, or of the Substitute Auditor who is to hear witnesses 
outside the tribunal (can. 1770, 82, 4°). The Actuary takes 
the oath by placing his hand on his breast if he is a priest, or 
on the Book of the Gospels if he is a layman. The oath must 
be recorded in the acts.” 

3. Competence and Relation to Other Officials: The Chan- 
cellor is by his office a Notary, and may be designated for this 
special process (can. 372, §3). The direction of the process is 
of course under the supervision of the Judge. The Actuary 


18 Joseph Hickey, “ Requirements of the ratum et non-consummatum proc- 
ess,” The Jurist (Washington, D. C., 1941- ), V (1945), 1; can. 1963, § 2; 
Provida, art. 206, § 2. 

19 Regulae, n. 19; can. 364, § 2, 1°. 

20 Regulae, n. 24, $3. 

21 The Judicial Notary is requested to take the oath against Modernism and 
to make the Profession of Faith (cf. Duerr, op. cit., p. 49). This hardly would 
be necessary for an Actuary in a “ratum” case if he is chosen from the regular 
Notaries of the Curia. 
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acts as a clerk or a secretary,” and is as it were a one-man 
steering committee of the process. His position is incompati- 
ble with that of the Judge and the Defender of the Bond. 
However, an exception to the general rules of the Code is pro- 
vided in the Regulae, whereby the Judge may appoint another 
to act as a one-man commission, so that he may act as an Au- 
ditor as well as an Actuary, in order to obtain testimony in 
little developed and sparsely populated regions.** 

The Regulae decree that the Judge and the Defender of the 
Bond decline their office if they should fall under the excep- 
tion of suspicion because of close relationship, etc.** The Actu- 
ary is not mentioned in this rule, and apparently does not fall 
under the exception of suspicion. However, it would be un- 
wise for him to act in his capacity if there were circumstances 
that involved him in any similar suspicion. 

The Actuary, like the Judicial Notary, does not have an 
office in the strict sense of the Code (since there are not veri- 
fied the conditions that are set in canon 145), but, like the 
Judicial Notary, he is a testis qualificatus.*> He is constituted 
for the due protection of justice, and he functions to avert all 
neglect on the part of the officials, in order that there may not 
arise any dispute as to what transpired in the process. The 
acts accurately drawn up by the Actuary merit public faith by 
a presumption of the law.2® He has no jurisdiction and can 
compose only such acts and documents for which he has been 
authorized, and then only in his own territory for validity 
(can. 374, §2). 

4. Substitute and Assistant Actuary: In consequence of 
such factors as death, ill health, incompatible assignments, 


22 Duerr, op. cit., p. 51. 
23 Regulae, n. 24, §4; can. 1770, § 2, 4°. 
24 Regulae, n. 16; can. 1613, §§ 1 and 2. 


25 Franciscus Roberti, De Processibus (2 vols., Vol. I, 2. ed., Romae: apud 


Custodiam Librariam Pontificii Instituti Utriusque Iuris, 1941), I, n. 115, p. 
186. 


26 Duerr, op. cit., p. 53; cans. 1813, § 1, 2°; 1814; 1816. 
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etc., the Ordinary, or even the Judge, may during the process 
appoint a Substitute Actuary.?’ The fact of this appointment 
must be noted in the acts. Further, the Judge himself may 
appoint an Assistant Actuary.” No provision is made in the 
Regulae for an Assistant Judge or an Assistant Defender of 
the Bond (which indicates the importance and the amount of 
work on the part of the Actuary). However, one should note 
that the Defender of the Bond must be consulted in the ap- 
pointment of an Assistant Actuary. This is a deviation from 
the rule of the Code relative to the appointment of an Assist- 
ant Judicial Notary, which does not require that the Defender 
of the Bond be consulted.”® 

It is to be noted also that the functions of the Substitute 
and the Assistant Actuary are not identical functions.® It is 
the duty of the Assistant Actuary to write up the acts, to pre- 
pare documents, to make transcriptions, etc., and to help in 
every way to complete the process. Both the Substitute and 
the Assistant Actuary must take the oath, and in practice 
should sign all the acts as Substitute Actuary and Assistant 
Actuary. 

5. Resignation: Although the office of the Notary-Actuary 
is not an office in the strict sense, if it is necessary that he re- 
sign his position, the requirements of the Code should be ob- 
served by analogy, i.e., there must be a just cause (can. 184). 
The resignation is to be made in writing or before two wit- 
nesses (can. 186), and accepted by the Ordinary or his succes- 
sor (cans. 187-189) .*# 

6. Dismissal: By the same token, the Actuary may be dis- 
missed by the one who delegated him (or by his successor) 

27 This seems to be an exception to the general law of the Code, according 
to which only the Bishop may appoint a Substitute (cf. Duerr, op. cit., p. 56). 

28 Regulae, n. 32; Provida, art. 19, $3. 

29 Duerr, op. cit., p. 56. 


30 William Doheny, Canonical Procedure in Matrimonial Cases, Vol. II, 
Informal Procedure (Milwaukee: Bruce Publishing Co., 1944), p. 286. 


31 Duerr, op. cit., p. 57. 


322 THE JURIST 


(can. 373, §5), either by being removed or also by being sus- 
pended from the exercise of the function.*” 

7. Qualifications of the Actuary: He should be a cleric. 
Pre-Code legislation forbade a layman to be employed with 
reference to spiritual and ecclesiastical affairs transacted in 
ecclesiastical courts.** However, the Regulae of 1923 expressly 
mention the possibility of using a layman as Actuary.** From 
the Code it is known that the Actuary must be of a good repu- 
tation and above suspicion (can. 373, §4). Before the Code it 
was required that the Actuary have attained the age of pu- 
berty, and that he have some skill in law. In some places he 
had to take an examination regarding the “ stylus curiae.” * 
However, though a skill in the law is not required by the Code 
or by the Regulae, it is certainly highly reeommended.*® It is 
noted, too, that the Code forbids the accepting of presents on 
the occasion of trials (can. 1624), and has legislated penalties 
for any violating of the oath of secrecy (cans. 1625, §$ 2 and 
3; 2406). 


B. THE DUTIES OF THE ACTUARY 
I. General Duties 


1. To be present at all the acts of the process and faithfully 
and accurately to record the proceedings: All the acts must be 
drawn up in authentic form and signed by the Actuary before 
they obtain the value of public documents. He must record 
clearly every item and every step in the process (acta causae 
et acta processus).** He must be present at every session 
(can. 1585), and record faithfully everything that transpires. 

2. To attest to the authenticity of the entire process: 


32 Duerr, op. cit., p. 57. 

33 Duerr, op. cit., p. 24. 

34 Regulae, n. 24, §2; can. 373, $3. 
35 Duerr, op. cit., pp. 15, 58. 

36 Duerr, op. cit., p. 24. 

87 Duerr, op. cit., p. 61. 
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a. Signature of the Actuary: He must draw up and sign all 
the acts in his own hand. However, a stenographer may pre- 
pare the forms or questionnaires before the sessions.2® The 
use of a typewriter is permissible.*® The use of a rubber 
stamp is not admissible.*° 

If the acts are interrupted, or also when they have been com- 
pleted, the Judge and the Actuary must sign them (can. 1643, 
§2). The Actuary, signing in the last place, attests the au- 
thenticity of the signature of the others—he, or the others 
should not simply sign a blank page (can. 1780, §2). All the 
acts should contain mention of the date, and of the place, and 
indicate what persons were present.* Any erasures or correc- 
tions should be signed by the Actuary, and especially noted if 
the corrections or erasures are not his own. 

b. The Seal: While the signature of the Actuary is required 
for validity, the seal is not so required,*” but should certainly 
be employed for a complete compliance with the law. If there 
is no special seal of the tribunal, then the seal of the Diocesan 
Curia could be used. The seal authenticates the signature of 
the Actuary, of the Judge, and of the others. 

For attesting to the authenticity of the acts and to a faithful 
transcription of the acts some authors hold that each and 
every page should be signed and sealed.** Canon 1643, $1, de- 
crees: “ Singula folia processus numerentur; et actuari sub- 
scriptio cum sigillo tribunalis apponatur in unoquoque folio.” 
The term “ folia ” is not altogether clear in the Code. It is the 


38 Duerr, op. cit., p. 62. 

39 Matthaeus Conte a Coronata, Institutiones Iuris Canonici (2. ed., 5 vols., 
Taurini: Marietti, 1939-1947), III, n. 1123. 

40 Loc. cit. 

41 Duerr (op. cit., pp. 63-67) holds that an incorporation of the date and a 
mention of the time and the place are not essential for the validity of the acts. 

42 Duerr, op. cit., p. 63. 


43 Duerr, op. cit., pp. 62, 67; Charles Augustine, A Commentary on the New 
Code of Canon Law (8 vols., Vol. VIII, 3. ed., St. Louis: B. Herder and Co., 
1930), VII, 92. Conte a Coronata (Institutiones Turis Canonici, III, n. 1165) 
requires that each page be signed and sealed like the original. 
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practice of some tribunals to stamp each page of each copy 
with “ concordat cum originali,’ and to mark each page with 
the seal of the tribunal and the signature of the Actuary. 

It seems tenable, however, that not each page of the testi- 
mony would need to be signed and sealed. That could become 
an almost endless task, especially when there are many copies 
to be signed, and many pages in each copy. It seems also that 
the continuous pages of the testimony constitute an entire 
unit, and that one signature and seal would suffice for the en- 
tire session. This opinion seems to be upheld by Monsignor 
Vaughan,** who proposes that an affidavit at the beginning or 
the end of the transcriptions signed by the Actuary is suffi- 
cient.** All documents and decrees, however, should be duly 
signed and sealed by the Actuary. 

In the drawing up of the acts, or in the recording of what was 
done or decreed in a session, Latin should be used by the Actu- 
ary; the vernacular, for citations, oaths, and testimonies.*® 
Further, the Actuary must furnish attestation for all the docu- 
ments (can. 1813). Documents, if not written in Italian or 
French, are to be translated verbatim into Latin.*? 

3. To make copies: It is the duty of the Actuary to care for 
the permanent keeping of all the acts and to see that accurate 
copies be made. At the end of the process it is usually his task 
to line up the acts and to index the complete case. A copy of 
the original acts, duly numbered and indexed in a bound form 
(a durable portfolio of uniform size is reeommended), must be 
sent to the proper Congregation. It is to be signed by the Ac- 
tuary attesting the authenticity of the documents, and the in- 
tegrity and fidelity of the transcription.*® 


44 Constitution of Diocesan Courts, The Catholic University of America 


Canon Law Studies, n. 210 (Washington, D. C.: The Catholic University of 
America Press, 1944), pp. 74, 75. 


45 Cf. Conte a Coronata, Institutiones Turis Canonict, III, n. 1164, note n. 8. 
46 Regulae, n. 48; can. 1642, § 2. 

47 Regulae, n. 49; also nn. 75-78. 

48 Regulae, n. 101; cans. 1642-1644; 374, § 1, 3°. 
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If the acts are translated, a similar statement attesting the 
fidelity of the translation must be attached (can. 1644, 82). 
To assure safe delivery, it is advisable in shipping the port- 
folio to the Holy See to call for a return receipt of the mails. 
The Regulae suggest that, if a copy cannot be made, then the 
original acts with the usual precautions for safe transmission 
are to be sent.*® 

It is the further duty of the Actuary to gather and to pre- 
serve conscientiously and carefully all the acts, and to guard 
them lest they fall into the hands of others.®° 


III. Speciric Duties In THE “ Ratum ” Process 


1. Introduction of the process: The Actuary may assist the 
petitioner in drawing up the libellus (can. 1707), which is to 
be read and approved by the petitioner—provided of course 
that this action is explicitly mentioned. He should see that 
the petition and the other documents are properly drawn up 
and addressed to the Supreme Pontiff.54 He is to arrange the 
protocol and the register of the cases (can. 1757). He must 
be present at the first session (and all subsequent sessions) 
when the tribunal has legitimately convened to prosecute the 
acts of the process. He is present for the oaths, and may be 
delegated by the Judge to administer the oaths.” 

2. Prosecution of the process: He must sign and seal all the 
acts, the various decrees of the Judge, and the citations of the 
parties and the witnesses (can. 1715, §2; Regulae, n. 36). He 
must preserve a copy of the citation if the person was cited by 
a messenger of the court (can. 1716; Regulae, n. 37), or, if the 
citation was made by means of registered mail, he must keep a 
copy of the delivery receipt (can. 1719; Regulae, n. 37), and 

49 The Sacred Congregation for the Oriental Church will accept cases in 
English—AAS, XXVII (1935), p. 340, n. 28. 

50 Regulae, n. 30; can. 1645. 

51 Regulae, n. 6. 

52 Duerr, op. cit., p. 78. 
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note the fact if the citation was made by way of an edict (can. 
1720; Regulae, n. 38). 

It may be noted here that some tribunals in submitting a 
copy of the process to Rome send only one copy of the oath 
and the citation in order to obviate a bulky and heavy port- 
folio. This procedure is followed in line with a decree which 
the Judge issues only after having heard the Defender of the 
Bond, and always “ salvo meliori iudicio Sanctae Sedis.” This 
practice seems acceptable, since the original copies of each 
oath and citation are duly kept in the tribunal’s archives. 

It is the duty of the Actuary to note any unusual turn in 
the process, v.g., if any of the formalities of the Regulae were 
not observed,*® if the witness was heard at the behest of a 
rogatory commission,** or upon the special provision of a 
single Auditor.°> The Actuary must indicate the reason if a 
witness has failed to appear, or has neglected to honor the cita- 
tation; if the witness appeared without being cited (can. 1711, 
§2); or if the witness died.** Further, the Actuary accepts 
and authenticates all documents and other proofs.** 

At the oral examination of witnesses or parties the Actuary 
acts as a court reporter, and records all that transpires. The 
Actuary may even identify the parties or witnesses when he 
knows them personally, and then make a proper note of this 
in the acts.°® No actual method is indicated by the law for the 
recording of the testimony that is mentioned in the Code. It 
is important, however, that the record be clear and complete. 
Usually the Judge asks the questions, and the Actuary records 
the replies.®® 

53 Regulae, n. 99. 

54 Regulae, n. 23; can. 1770, § 2, 3°. 
55 Regulae, n. 24; can. 1770, § 2, 4°. 
56 Regulae, n. 26. 

57 Regulae, nn. 75-78. 


58. C. de Sacramentis, instr. 27 mart. 1929, n. 1, §4—AAS, XXI (1929), 491. 
59 Regulae, n. 41. 


MARRIAGE RATIFIED BUT NOT CONSUMMATED RYH | 


The answers are to be put in writing immediately, not only 
in substance, but verbatim.® Most tribunals type the testi- 
mony immediately. The Judge may dictate the answers to be 
inserted in the text. 

It is interesting to note that some tribunals use—and with 
some success—the method of taking testimony with a tape- 
or wire-recording machine. This method, it seems, is accom- 
panied with some unwanted factors of inconvenience, albeit 
very definitely there results an accurate record. In this case 
the witness is required to wait for the transcription (typing) 
of the recording, or must be inconvenienced in having to re- 
turn to the tribunal to reread the transcription and to make 
the required signature. It should be noted besides that the 
Regulae prescribe that the witness reread and sign the testi- 
mony before leaving the courtroom.” Further, the recording 
leaves no place for any notes or observations of the Actuary 
with reference to the dispositions of the witness. 

The Actuary is obliged to make an accurate record, on every 
occasion, of the giving of the oath, and generally of all notable 
items that accompanied the completing of the examination,™ 
v.g., whether the witness refused the oath (can. 1643, §3), or 
could not sign, or refused to sign the deposition, or whether 
others were present at the hearing. He is entitled ex officio to 
make observations in the record,” v.g., whether the witness 
hesitated in answering, whether the witness cried, or whether 
any other noteworthy happenings or pertinent details accom- 
panied the investigation. 

If the Judge or the Defender of the Bond should interject a 
question, the Actuary should duly note it as a question raised 
ex officio.® It is helpful to indicate whether the ex officio 


60 Regulae, n. 44, §1; can. 1778. 

61 Regulae, n. 44, §§ 2 and 3; Provida, art. 108, § 2. 
62 Regulae, n. 46. 

63 Regulae, n. 45; can. 1779. 

64 Duerr, op. cit., p. 74. 

65 Can. 1742, §1; Provida, art. 101. 
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raised question was interjected by the Judge or by the De- 
fender of the Bond. If notes or documents or records were 
used by the witnesses, the Actuary should note the fact and 
even make copies of these, if necessary. Of course the Actu- 
ary cannot interpose questions either directly or indirectly, 
but certainly it is in conformity with his position to prudently 
warn the Judge if anything pertinent or important seems to 
have been omitted. 

At the conclusion of the taking of testimony the Actuary 
rereads the testimony and makes any necessary corrections. 
Anyone else can reread the deposition, but the Actuary must 
be present to attest the authenticity of the record and the sig- 
nature of all present (Regulae, n. 46). It is then usually the 
task of the Actuary to obtain the “ credibility ” testimony of 
the witnesses.®® 

When a corporal inspection is held, mention of the date, of 
the time, and of the place are to be noted by the Actuary. If 
the party refuses to submit to such a physical examination, 
the Actuary must record the reasons for the refusal.** Then 
he accepts and authenticates the written report of the experts 
and the matron, and also reports their oaths. If the report of 
the expert is given orally, the Actuary records it, and then 
both sign for the authenticity.®® 

3. Conclusion of the process: Besides authenticating all the 
acts of the process the Actuary can, in conformity with his 
office, authenticate the added remarks (animadversions) of 
the Defender of the Bond and the representation and summa- 
tion (votum) made by the Bishop. Then the entire process 
is forwarded to the Holy See. 

The rescript of the dispensation with reference to marriages 
ratified but not consummated is usually forwarded to the Or- 
dinary. Since usually no executor is mentioned in the rescript 


66 Regulae, n. 25. 
87 Regulae, nn. 84 ff. 
88 Can. 1801, § 1. 
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Gf it is given in forma gratiosa), the duty of the execution 
may and usually does fall upon the Actuary. It will then be 
his obligation to notify the parties, the proper pastor of the 
place of marriage and baptism of the parties, and also the 
Chancery, if a dispensation had in the beginning been granted 
for the marriage. 
Finally, it may be mentioned that it is usually the Actuary 
who will be called on to assemble, arrange and draw up the 
data for the annual report wherewith Ordinaries will make 
known to the Holy See the matters that relate to the person- 
nel, the schedule of fees, the acceptance of causes and the re- 
jection of pleas in their tribunals.” 


IV. CoNcLusion 


From the foregoing evaluation of the work that falls to an 
Actuary it can be seen that the function and task of an Actu- 
ary is a tedious and very exacting one. His assignment is 
weighted with many obligations and burdens. Though his 
function be vested with little if any prestige, it is indeed a 
most necessary one, and in most processes and judicial pro- 
cedures is essential for the very validity of the acts. 


69 Regulae, nn. 105; 106. 

70 Can. 1964; S. C. Sacr., Letter, July 1, 1932—T. L. Bouscaren, The Canon 
Law Digest (2 vols. and Supplement through 1948, Milwaukee: The Bruce 
Publishing Company, 1934, 1943, 1949), I, 801. 


THE JURIDICAL STATUS OF RELIGIOUS 
LIVING OUTSIDE THEIR RE- 
LIGIOUS HOUSES * 


I. Cope PerMIssion ALLOWING ABSENCE 


HE juridical nature of the religious state is clearly de- 
scribed in canon 487. It is a permanent way of life 
which includes the obligation freely accepted and re- 

inforced by vows to seek the perfection of Christian charity by 
the habitual observance of the evangelical counsels of poverty, 
chastity and obedience. It also includes the obligation of life 
in a community for those who enter the religious state. The 
observance of the counsels is essential to the state, and the 
vows accepted by the Church are necessary to give stability to 
such a state of life, in which the obstacles to perfection which 
arise from the triple concupiscence are directly and habitually 
combatted. The obligation to live in a community is not of 
the essence of the religious state, as is clear from the fact that 
in the past the eremitical life was an approved way of seeking 
perfection, and from the fact that today the Church acknowl- 
edges that religious who have been elevated to the episcopal 
dignity, do not thereby depart from the religious state, even 
though they are obligated to live apart from the community. 
However, the will of the Church has made community life 
necessary to the concept of the religious state and no one can 
be said to enter religious life unless he or she embraces com- 
munity life.’ 

Despite the fact that such a state of life does not automati- 
cally confer perfection upon its members, nevertheless it does 
guarantee to them safe and approved norms for seeking and 

*Paper read by Rev. Joseph J. Comyns, C.SS.R., J.C.D., on May 8, 1952, 
at the Eastern Regional Meeting of The Canon Law Society of America. 


1 Wernz, Jus Decretalium, III (Romae, 1901), pars 2, nn. 588-90; Bouscaren- 
Ellis, Canon Law (Milwaukee: The Bruce Publishing Co., 1946), pp. 229-30. 
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attaining perfection in accord with the limitations of human 
nature. For that reason the legislator commands that such a 
state be held in honor by all and especially by those who enter 
it. For that same reason the Church is seriously concerned 
with any circumstances which are contrary to or detrimental 
to the principal means of perfection, namely the observance 
of the vows and the common life. Where circumstances de- 
mand that religious live apart from the community, the 
Church makes every effort to minimize the dangers to the 
common life and the observance of vows. 

This paper is specifically concerned with the enactments of 
‘law which pertain to the juridical status of religious outside 
the community to which they belong. Hence it will not treat 
of those religious who have already obtained an indult of com- 
plete secularization, because, according to canon 640 they are 
in that case completely separated from the religious state. 

Canon 606, § 1, insists that religious Superiors strictly ob- 
serve the prescriptions of their own rules and constitutions 
which concern the departure of religious from their religious 
house to visit outsiders. If a religious fails to obtain permis- 
sion to depart and actually stays out of the house for about 
three days without any permission, he is considered to be a 
fugitive, even if he intends to return. Such a one retains all 
of his duties and is also subject to the penalties of law for such 
unlawful departure and residence outside the community.’ 
One perpetually professed who departs with the intention of 
not returning is an apostate; even when he has permission to 
depart, if he does not return within a month from the termi- 
nation of his permission he is presumed to be an apostate and 
like the fugitive is subject to all his previous obligations and 
canonical penalties.’ If in addition to those crimes they have 
committed one of the crimes mentioned in canon 646, they are 
automatically dismissed from the Institute. If the religious 
community has a privilege or a provision in its Constitutions 


2Cf. cc. 644, §3 and 2386. 
8 Cf. cc. 644, 881, 2; 2385. 
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whereby those who are dismissed are freed from their vows, 
then the delinquent must be considered as secularized and 
no longer in the religious state. If such a one is in sacred 
orders and has found an episcopus benevolus he remains sub- 
ject to the latter’s jurisdiction and vigilance. If not, then 
the case must be referred to the Holy See* If he is not 
freed from his vows, according to a decision of the Pontifical 
Commission in July 1934,° the automatically dismissed reli- 
gious is not bound to return to the cloister and the religious 
community is not obligated to receive him. In such a case, he 
remains bound by his vows, but not by the other obligations of 
the religious life, and he is obligated to seek a dispensation 
from his vows and absolution from the penalties which he has 
incurred. If he is in sacred orders, the matter probably should 
be referred to the Holy See for solution. 

The second part of canon 606 says that Superiors may not 
permit their subjects to dwell outside their own religious 
house, unless there is a just and grave cause to justify such 
residence. Furthermore, the time of such residence is to be as 
short as possible according to the Constitutions. Should there 
exist any other cause apart from studies which necessitates an 
absence of more than six months, the permission of the Apos- 
tolic See must be obtained. As is clear from the canon there 
is no relaxation of the obligation to submit to their own imme- 
diate superiors during the absence, unless the permission is 
granted by a higher authority and expressly mentions this.® 
Such religious remain bound by all the obligations of their 
vows and Constitutions and are subject to precepts from their 
Superiors, all of course in so far as they can be reasonably ful- 
filled outside of the community. The words of the canon 


4Cf. c, 672, § 2. 


5 Acta Apostolicae Sedis (hereafter cited AAS), XXVI (1934), 494; Bous- 
caren, The Canon Law Digest, II (Milwaukee: The Bruce Publishing Co., 
1942), 175. 


®Piontek, De Indulto Exclaustrationis necnon Saecularizationis, n. 29, The 
Catholic University of America Canon Law Studies (Washington, D. C.: The 
Catholic University of America, 1925), p. 4. 
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“extra domum propriae religionis degant ” show that it ap- 
plies even when religious are to stay in the house of another 
religious community.? 

The Code does not specify the Superior competent to grant 
such permission. Piontek*® limits this competency to the 
Major Superior. He alleges the rules of the Friars Minor. 
However, I do not think that this is true for other institutes 
unless the constitutions mention such a limitation. If not, the 
local Superior would be competent. 

The reasons to justify residence outside of the religious com- 
munity must be serious. They may be based upon a personal 
necessity such as sickness, temporary needs of parents or im- 
mediate family which cannot be met in any other way; or they 
may be based upon the needs of the Institute, such as minis- 
terial work proper to the community; or they may be based 
upon the needs of the civil society, such as active military 
service or the necessity of spiritual ministrations for those in 
active military service.® 

In view of the fact that the canon makes explicit exceptions 
with regard to the seeking of alms and departure for studies, 
when it demands a previous Apostolic permission for an ab- 
sence which extends beyond six months, it would seem that no 
other reason, however just, would warrant an absence of more 
than six months without such Apostolic permission. Never- 
theless, as far back as 1922 Vermeersch,’® had advanced the 
opinion that a religious could be authorized by his Superiors 
to remain outside a house of the Institute to perform minis- 
terial works which were part of its secondary aim and which 
were included under the general approbation given to the Con- 


7Cf. Piontek, op. cit., p. 90; Vermeersch-Creusen, Epitome Iuris Canonict, 
2. ed., 3 vols. (Mechliniae-Romae: H. Dessain, 1924-25), I, n. 708; Fanfani, 
De Iure Religiosorum (2. ed., Taurini-Romae: Marietti, 1925), n. 318. 

8 Op. cit., pp. 87-88. 

9 Schaefer, De Religiosis, 3. ed. (Romae: S.A.L.E.R., 1940), n. 364; Piontek, 
op. cit., pp. 86, 87. 

10“ De commoratione extra propriam religionis domum”, Periodica, X 
(1922), pp. (36) and (37). 
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stitutions by the Holy See. He explicitly mentions the offices 
of spiritual director or superior of a seminary. However, his 
general principle would not be restricted to such works. In 
view of the fact that many later authors adopted this opinion, 
as Beste! testifies, it seems at least soundly probable that 
such an opinion may be followed.” However, there is no rea- 
son to justify an extension of this interpretation to other min- 
isterial works which are not proper to the Institute according 
to its Constitutions.12 Nor does there appear any justification 
for the extension of the interpretation to absence from an In- 
stitute which has not received pontifical approval. 

The six-month period mentioned in canon 606, § 2, refers to 
a period of continuous time. Vermeersch ** speculating upon 
the amount of time which would destroy moral coalescence be- 
tween various interrupted periods of absence from his com- 
munity, when Apostolic permission should be obtained, states 
that if the religious spends one day in his community before 
the completion of six months absence and this is followed by 
an absence for a specifically different reason, then no Apostolic 
permission is required. This seems to be juridically sound, al- 
though it is manifestly against the spirit of the law. Barry * 
disagrees and maintains that the religious absent for almost 
six months should be required to spend at least one month 
within the religious house regardless of the reason which again 
necessitates his departure. It would seem that no specified 


11 Introductio in Codicem (Collegeville, Minn.: St. John’s Abbey Press, 
1944), p, 411. 


12 Coronata, Institutiones Turis Canonici, I, 3. ed., (Taurini-Romae: Mari- 
etti, 1947), p. 778; Schaefer, De Religiosis, n. 364, 1; Cocchi, Commentarium 
in Codicem Iuris Canonici, IV (Taurinorum Augustae: Marietti, 1932), n. 106 - 
Wernz-Vidal, Ius Canonicum, III (Romae: Apud Aedes Universitatis Gre- 
gorianae, 1933), n. 382. 


13 Cf. Barry, Violation of the Cloister, n. 148, The Catholic University of 
America Canon Law Studies (Washington, D. C.: The Catholic University of 
America Press, 1942), pp. 173-74. 


14“ De religiosorum absentia secundum canonem 606, §2”, Periodica, XX 
(1981), pp. 144*-145*, 


15 Op, cit., p. 175. 
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time limit can be set to break up the coalescence of time out- 
side the cloister. Perhaps the norm for Mendicant religious 
might be used, one or two months at home after one or two 
months of alms-seeking.’® Some religious constitutions spec- 
ify the amount of time in which the religious may be engaged 
in works outside the community, even if the work is proper to 
the community, v.g., not more than six months in a year. In 
the absence of such specific regulations, it would seem that the 
canon would be observed by any real interruption, even one 
day. However, it would be unfair to the Superiors of the com- 
munity in case of necessity to set any other norm than the 
Code has, and also unreasonable to think that they would be 
willing to allow too much time year after year. Of course, the 
age, the religious spirit of the individual involved in the ab- 
sence and the circumstances surrounding him during his ab- 
sence would be factors which would merit consideration in the 
determination of any specific case. 

In reading the comments of the various authors concerning 
this canon, it is evident that there is almost complete unanim- 
ity concerning the necessity of obtaining the permission of the 
Apostolic See for an absence beyond six months because of 
sickness.’7 However, in the 1947 edition of his /nstitutiones 
we find that Coronata holds the opinion that the permission 
of the Holy See is not necessary if a religious is forced to re- 
main outside the cloister in order to recover his health. He 
cites a response of the Sacred Congregation for Religious given 
to the Procurator General of the Friars Minor in May 1942.78 
The response of the Sacred Congregation to the question asked 
concerning the need of such permission certainly warrants no 
such interpretation as that given by Coronata. The response 
was: ‘“Rescribendum censuit, prout rescribit: Provisum in 
Canone 606, § 2.””. The provision of canon 606 and just about 


16 AAS, I (1909), 153-156, n. 10. 


17 Cf. Schaefer, op. cit., n. 364; Fanfani, op. cit., n. 318; Vermeersch, art. cit., 
Periodica, X, (37); Beste, Introductio in Codicem, p. 411. 


18 Cf, Institutiones, I, n. 612, p. 783, nota 9. 
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unanimously interpreted by the authors is that such a case de- 
mands the permission of the Apostolic See." 

It seems to be a rather general opinion of the authors who 
have treated the matter that the custom of permitting reli- 
gious to spend some vacation or holiday time with their par- 
ents or relatives may be tolerated if the period is reasonably 
brief.2° Vermeersch states that the difficulty of taking away 
such a custom would in itself supply a just cause for the Su- 
perior to grant such a permission for a short time. 

Superiors will have no difficulty in justifying a grant of per- 
mission to their subjects to serve as military chaplains when 
there is general mobilization. Such service is not considered to 
come under the provisions of the decree “ Inter reliquas”’ of 
1911 and subsequent declarations which we shall treat later in 
the paper.*! Religious priests are permitted “by virtue of an 
Apostolic Indult granted to the Military Ordinariate to serve 
as chaplains with the Armed Forces.” Since they “still re- 
main obliged to practically all the sacred duties of their reli- 
gious state of life with exception of the obligation of vita com- 
munis,” ** it is clear that they are not juridically exclaustrated 
but should be considered as legally absent from their com- 
munity. Of course, they require the permission of their com- 
petent proper Superior, who however, would not be obliged to 
get further permission from the Holy See for an absence which 
in all probability would continue beyond six months. It 
would seem that the status of a military chaplain is very much 
like that of a religious who is engaged in parochial work. The 
Military Ordinariate has jurisdictional and supervisory rights 


19 Cf. Acta OFM., LXI (1942), 125. 


2 Cf. Coronata, loc. cit.; Vermeersch, Epitome, I, n. 708; Creusen-Garesché- 
Ellis, Religious Men and Women in the Code (Milwaukee: The Bruce Pub- 
lishing Co., 1940), p. 222; Barry, op. cit., p. 177. 


21 Cf. Schaefer, op. ctt., n. 284, p. 622; Maroto, “ Annotationes”, Com- 
mentarium pro Religiosis (CpR), I (1920), 332; Goyeneche, Commentarium 
pro Religiosis et Missionartis (CpRM), XXII (1941), 208. 


22 Cf. Letter of Bishop Griffiths to chaplains on October 24, 1951. 
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with regard to his spiritual ministrations for those in the 
Armed Forces and can punish any delicts committed in the 
performance of those duties, unless the religious had a privi- 
lege whereby he would be subject only to the coercive powers 
of his own Superiors. In addition from the norm of canon 617 
it would seem that the Ordinariate has a right to be vigilant 
concerning the fulfillment of the personal religious obligations 
of the chaplain, because of the impossibility of much vigilance 
on the part of his religious Superiors. However, any punish- 
ments for violation of those obligations flowing from the reli- 
gious state should be inflicted by his own Superiors. Since the 
immediate right of jurisdiction or dominative power with ref- 
erence to the personal obligations of the religious belongs to 
his Superiors, they may also give him formal commands even 
during time of service and he is obliged to obey them.”? 

Piontek ** mentions the question of the right of the local 
Ordinary to grant permission to religious of diocesan status for 
absence from the community which extends beyond six 
months. Even though according to canon 638 the local Ordi- 
nary does have power to grant an indult of exclaustration to 
such religious, Piontek correctly maintains that he does not 
have the power to authorize an absence from the community. 
His reason is that the two matters are specifically distinct pro- 
visions. Canon 606 authorizes only the Holy See for absences 
beyond six months and the religious Superiors for shorter ab- 
sences. Another reason is that in the matter of absence the 
rights of the Superiors would be infringed upon, their duties 
of supervision would be notably more difficult since the reli- 
gious remains subject immediately to them; while in the mat- 
ter of an indult of exclaustration the obedience due to religious 
superiors is transferred to the local Ordinary of the place of 
residence. 

Vermeersch raises the question concerning a religious in 
temporary vows who had permission to reside outside the com- 


23 Cf. cc. 619 and 631. 
24 Op. cit., p. 90. 
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munity for a long time due to illness. During the time of 
her residence outside of the community her vows lapsed and 
there was no renewal for a number of years. After her recov- 
ery she desired to return to the community but the Superior 
refused to admit her on the ground that since her temporary 
vows had expired she was no longer a member of the commu- 
nity. Vermeesrch maintains that unless in virtue of canon 
637 the community refused to permit her to renew the vows, 
or in virtue of canon 647 had dismissed her, she still remains 
a member of the community. He said that he law does not 
put her outside the religious state unless the Superiors had 
taken positive action or unless she refused to renew her vows.”* 
The reason for this view seems to be that at the time of pro- 
fession in addition to the vows made to God and accepted in 
the name of the Church, there was also a concomitant agree- 
ment by the profession and acceptance by the Superiors which 
set up a series of reciprocal rights and duties between the reli- 
gious and Institute. Even though the promises to God had 
expired, the bilateral contract was not affected by the expira- 
tion. The religious remains a member of the community until 
she freely abandons it or the legal provisions of canon 637 or 
647 have been placed. The opinion of Vermeersch would ap- 
ply a fortiori if the sickness was mental and of such a nature 
that the religious could not renew vows or manifest their in- 
tention of severing relationship with the Institute. This case 
has been specifically settled by a decree of the Sacred Congre- 
gation for Religious given in 1925.°® The opinion of Ver- 
meersch seems to parallel the norm given in the decree “ Inter 
reltquas ” for religious who are forced to enter active military 
service. Their vows cease during the term of service and yet 
they are subject to the vigilance of Superiors and unless they 
are dismissed according to the norms of law, apart from the 
service, they must be taken back by the Superiors.?" 

25 Cf. “De perseverantia in Instituto post vota temporaria ”, Periodica, XII 
(1925), pp. (17) and (18). 

26 Cf. AAS, XVII (1925), 17, 107. 

27 Cf. AAS, III (1911), 37 sq., n. II. 
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If religious have Apostolic permission to transfer to another 
Institute, then during the new novitiate which the law de- 
mands, they remain bound by a vow of obedience to the Su- 
periors and the novice master of the new institute. Their 
vows remain as they were, but other particular rights and 
duties are suspended. If they do not make profession in the 
new Institute, then they are obliged to return to the former 
one, unless in the meantime their vows have expired.”® 

There is no need and even less time to go into the excep- 
tional cases mentioned in canon 606, namely those which con- 
cern studies and alms-seeking. The norms for those are in 
canon 587, § 4, and in canons 621-624. Perhaps one observa- 
tion may be in order, namely that of Beste ?® to the effect that 
absence for studies would include not only pupils but also 
those who are to be engaged in teaching and in research work. 


Il. THe INDuLT oF EXCLAUSTRATION 


In addition to the provisions of canon 606, §2, for residence 
outside the cloister, the legislator in canons 638 and 639 deals 
with a juridical institute which of its very nature involves 
residence outside the religious community, namely the indult 
of exclaustration. The competent authorities to grant such 
indults are the Holy See and the local Ordinary, and in the 
exceptional case of religious who are called back to military 
service after having taken solemn vows, the power has been 
given also to some major Superiors.*® The indult of exclaus- 
tration enables the religious who obtains it to remain a mem- 
ber of the religious Institute and at the same time to dwell 
outside the community for an indefinite or definite period of 
time mentioned in the indult. The canon does not require 
that the religious obtain the permission of his Superiors to ob- 


28 Cf. c. 633. 
29 Introductio in Codicem, p. 411. 


30 Cf, canon 638 and private response of 8. C. Rel., April 14, 1939 to Minister 
General of Friars Minor as reported in Canon Law Digest, 1948 Supplement, 


p. 92. 
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tain such an indult, although it is the practice of the Holy See 
not to grant it without consulting the Superiors.** It is clear 
from canon 637 as well as from an interpretation of the Pon- 
tifical Commission given in 1922 that a religious who has 
sought and been granted an indult of secularization may refuse 
it even after the Superior General has issued a decree authoriz- 
ing the execution of it. However, if the Superiors have grave 
reasons against such a refusal they should bring the matter to 
the Holy See. This should apply to any rescript in virtue of 
canon 37, including rescripts of exclaustration. 

The Holy See alone may grant an indult of exclaustration 
for religious of Institutes of pontifical approval with the ex- 
ception mentioned above for Major Superiors of religious in 
solemn vows who are called for a second time into military 
service. For religious in Institutes of diocesan approval, the 
local Ordinary is competent to grant such anindult. The Pon- 
tifical Commission on July 24, 1939,** said that this signifies 
the local Ordinary of the place where the religious has a domi- 
cile or quasi-domicile, and not the local Ordinary where the 
mother house is located. 

The essential difference between permission to be absent 
from the community per modum inhabitantis as treated in 
canon 606 and the indult of exclaustration consists in this: the 
provision of canon 606 does not in any way remove or dimin- 
ish the immediate and total subjection of the religious to his 
proper Superiors. In the indult of exclaustration, although 
the religious is still bound by the vows and the other obliga- 
tions of his profession which can be performed outside of the 
community, his obedience even by vow is transferred from his 
religious superiors to the Ordinary of the territory where he 
resides. However, it is to be noted that any private vows 
made previous to his profession and suspended by his entrance 


81 Cf. Goyneche, “ Consultationes”, CpRM, XVII (1936), 254. 
82 Cf. AAS, XIV (1922), 501. 
33 Cf. AAS, XXXI (1989), 321. 
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into religious life do not revive during the period of exclaus- 
tration.** 

Giraldo in his historical study of this institute 2° shows that 
this juridical device had its origin in the seventeenth century 
because of difficulties and persecutions which forced religious 
to dwell unwillingly outside their communities. Previous to 
that the Holy See did its utmost to prevent residence out- 
side the community and if the religious insisted on such resi- 
dence, it granted an indult of secularization or dispensation 
from vows. 

Although canons 638 and 639 do not mention the reasons 
which would justify an indult of exclaustration, it seems evi- 
dent that they must be of a serious nature. This follows a 
fortiori, since grave reasons are required for residence outside 
of the community even with continued total subjection to Su- 
periors. The indult of exclaustration, while it does not remove 
the individual from the religious state, is much more contrary 
to the obligations which he has undertaken, since it withdraws 
him from the obedience to his religious Superiors. In general 
the reason may be for the good of the religious or for the good 
of the community. Perhaps support is needed for his parent 
who cannot be taken care of in any other way. Perhaps the 
religious, because of personal or real circumstances which it is 
hoped are only temporary, cannot live contentedly in the clois- 
ter. Perhaps civil or political conditions force the religious 
community to disperse. For reasons such as these or for others 
of similar gravity and with the hope that they are of only a 
temporary nature, indults of exclaustration may be obtained. 
In addition, the Holy See also grants an indult of exclaustra- 
tion to religious who have the determination to abandon their 
religious institute and have not yet been incardinated in a dio- 
cese, but have found an episcopus benevolus who allows them 


34 Cf, Damen, “ Quando vota suspensa reviviscunt ”, Apollinaris, III (1930), 
286. 

35 Cf. “Excursus Historicus De Egressu e Religione”, CoRM, XXIII (1942), 
132-145, 199-211. 
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to exercise sacred orders in his diocese or under his vigilance. 


III. Errects or EXCLAUSTRATION ON OBLIGATIONS OF 
RELIGIOUS 


According to canon 639 the exclaustrated religious is still 
bound by the obligations of his vows and by all the other obli- 
gations of his profession which are reasonably possible of ful- 
fillment outside the community. The canon is very explicit 
about the obligations of the vow of obedience, when it declares 
that the right to obedience is transferred from the religious 
Superior to the local Ordinary where the exclaustrated reli- 
gious dwells. It would seem in view of this that the indult 
liberates the exclaustrated religious from obedience to pre- 
cepts given by his religious Superior during the time in which 
he uses the indult. However, he would be subject to the local 
Ordinary who could give him precepts, even with regard to the 
fulfillment of the obligations of his profession, since the law 
does not remove such obligations. There is no doubt that the 
local Ordinary could give precepts with relation to his work or 
actions in the diocese, even though these were not part of the 
obligations of his profession. Indeed, the local Ordinary could 
give a formal obedience binding under mortal sin, within the 
limits of the original vow, since he has the right vi vott. 

Schaefer *7 maintains that the religious superiors have the 
right to recall the religious to his community even before the 
expiration of the indult. However, as Piontek ** maintains, 
this opinion cannot be sustained unless the indult makes ex- 
plicit mention of such a right. The words of canon 639 are 
absolute and take away all authority from the religious Su- 
periors during the use of the indult. 

The indult of exclaustration effects no change in the obliga- 
tions arising from the vow of chastity. If the vow is solemn, 

36 Cf. Schaefer, op. cit., n. 547; Piontek, op. cit., p. 11; Vermeersch, “ Ex- 
claustratio et saecularizatio religiosorum ”, Perodica, XVII (1928), pp. 50*-51*. 

37 Op. cit., n. 546. 

38 Op. cit., pp. 155-157. 
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some contrary acts, such as attempted marriage, are invalid. 
If the vow is simple, whether temporary or perpetual, the con- 
trary acts are unlawful but not ipso facto invalid. Of course, 
religious in minor orders who enter marriage are ipso facto dis- 
missed, and reduced ipso facto to the lay state.®° 

The obligations of the vow of poverty remain unchanged 
for the exclaustrated religious, except for the implicit permis- 
sion to acquire, administer and use what is reasonably neces- 
sary for his sustenance outside of the community. This decent 
sustenance must be according to the norms of his profes- 
sion, and the indult would not permit him to make extraordi- 
nary expenses for his own personal care or use. Property 
which he acquires ex industria sua over and above his reason- 
able needs is acquired for the Institute to which he belongs, if 
the Institute is one which by law is allowed to acquire or pos- 
sess property. If according to the Constitutions of his Insti- 
tute he is allowed to add to his property but within certain 
limitations, he must observe those limitations, even during the 
time of exclaustration, unless the indult makes provisions 
similar to those which the Code in canon 628 makes for reli- 
gious who are elevated to the episcopal dignity.*° 

Even though the religious is not a cleric, it is evident from 
canons 592 and 639 that he remains bound by the obligations 
of clerics contained in canons 124-142. Even to procure the 
support necessary for their decent sustenance outside com- 
munity life, they are limited to occupations which are not for- 
eign or unbecoming to clerics, unless their rights by the natu- 
ral law override. those of the ecclesiastical law.** Of course, if 
they are subject to military training regardless of their reli- 
gious status, they must abide by the norms of the decree “ Jn- 
ter reliquas.” 

The exclaustrated religious is also bound to perform the 
spiritual exercises commanded by the Constitutions of his re- 


39 Cf. cc. 646-648 and 669. 
40 Cf. Piontek, op. cit., pp. 96-97; Schaefer, op. cit., n. 546, a. 
41 Cf, Piontek, op. cit., p. 98. 
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ligious Institute in so far as they are reasonably possible in his 
life outside the community, v.g. abstinence, private recitation 
of the canonical hours according to proper rite and calen- 
dar and other daily prayers.*? In the celebration of Mass the 
exclaustrated should follow their own religious rite but the 
diocesan calendar, unless the Mass is celebrated in a private 
oratory when they may use their own calendar.* Religious in 
solemn vows who are bound sub gravi to recite the office in 
choir have the same obligation to recite it privately during 
their exclaustration. 

If the indult of exclaustration is granted by the Holy See 
and has no provision to the contrary, then the religious must 
not wear the external religious habit during the time of ex- 
claustration. The Holy See usually does not dispense from 
this prohibition. However, most of the authors admit that 
the religious may wear the small scapular if the Superiors of 
the Institute permit this to be worn under their outer gar- 
ments.** By virtue of a response of the Pontifical Commission 
given in 1922, religious of diocesan approval may be permitted 
during exclaustration granted by the local Ordinary to wear 
their religious habit, provided that there are special reasons 
which urge the Ordinary to grant such an exception to the 
general rule.*® 

The indult. of exclaustration carries with it according to 
canon 639 a deprivation of the right to vote or be voted for in 
the provision of offices or capitulars within the community. 
As Piontek says *° these are primary prerogatives of members 
of the community, frequently to be acquired only after a num- 

42Cf. Fanfani, De Iure Religiosorum, n. 482; Piontek, op. cit., p. 102; 
Schaefer, op. cit., n. 546, c. 


43 Additiones et varationes in rubricis Missalis ad normam bullae “ Divino 
afflatu”’, IV, 6. 


44 Cf. Fanfani, op. cit., n. 299; Piontek, op. cit., p. 106; Schaefer, op. cit., 
n. 546, d. 


45 Cf. AAS, XIV (1922), 662. 
46 Op. cit., pp. 109-110. 
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ber of years. This is an obviously necessary provision for the 
welfare of the community and applies to all indults of exclaus- 
tration, and is effective as soon as the indult is accepted. The 
effect renders any vote by an exclaustrated invalid.” Pion- 
tek ** states that by the acceptance of the indult ipso facto he 
loses any office which he has in the religious Institute. Al- 
though this does not seem to be a necessary consequence, no 
doubt the Superior would take care that the exclaustrated was 
removed and someone else appointed. The exclaustrated re- 
ligious, since he remains in the religious state, continues to en- 
joy the privileges which by law are given to clerics.4® How- 
ever, he necessarily loses the privilege of exemption, if that 
had been granted to his community, because the very provi- 
sion of law is that he now becomes subject by obedience to the 
local Ordinary. 

Although he remains in the religious state and a de iure 
member of his institute, nevertheless the bond with the com- 
munity is very much weakened by his de facto residence apart 
from the community. For that reason Piontek *° states that 
it is only just that he should not share perfectly in the privi- 
leges of the community. He then goes on to state that he 
loses those privileges which are real, that is those granted for 
the work of the community and to the community as a moral 
person. He would lose the right to indulgences or faculties for 
absolution and dispensation which are dependent upon a grant 
or permission of the religious Superior. However, he would 
retain a right to those which are singularly personal, those 
which are merely spiritual and not dependent upon the will 
of the Superior for their use. Schaefer °* says that he retains 
the faculties given to the confessors of Mendicants. I would 
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48 Op. cit., p. 112. 

49 Cf. cc. 614, and 119-123. 
50 Op. cit., p. 148. 

51 Op. cit., n. 546. 
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think that this would be true at most only when such grants 
did not require the intervention or approbation of Superiors 
for their use. Although they are truly spiritual privileges ac- 
cording to the canon, yet they are also for the welfare of others 
or to facilitate the work of the community. I would think that 
the canon is referring to spiritual privileges which are bene- 
ficial to the one exclaustrated. The exclaustrated religious 
would also share in all the good works of the Institute and in 
all spiritual favors which the Holy See grants with the inten- 
tion of communicating them to the faithful and to the friends 
and benefactors of the community.*” 

Fanfani®* and Vermeersch ** would deny to the exclaus- 
trated who died during their exclaustration the right to the 
suffragia offered by the Institute. They argue that in canons 
567 and 578 the law distinguishes between suffragia and other 
spiritual favors and that the omission of suffragia in canon 639 
shows the will of the legislator to deny such to the exclaus- 
trated. However, Piontek * argues much more convincingly 
for the obligation of the community to offer the suffragia. He 
adduces several reasons as follows: 1) The religious while alive 
had a right to spiritual privileges. Why not give him the suf- 
fragia after death, unless the Constitutions deny or limit them 
in such cases? 2) If the law gives these to novices, why would 
it deny them to professed religious who have contributed 
much more to the work of the community in the past? Fur- 
thermore, even during exclaustration they acquire temporal 
goods for the Institute over and above their necessary ex- 
penses. At any rate, it seems that since religious have a cer- 
tain right to suffrages, and since it is at least doubtful that 
these should be denied to the exclaustrated, then the Institute 
which has no contrary provisions in its Constitutions is obliged 


52 Cf. Piontek, op. cit., p. 150; Schaefer, loc cit. 
58 De Iure Religiosorum, n. 482. 

54 Hnitome, I, n. 739. 

55 Op. cit., pp. 151-153. 


JURIDICAL STATUS OF RELIGIOUS 347 


to offer them. Schaefer ** holds this opinion without giving 
any reasons. 

A question which comes up in connection with exclaustra- 
tion is the right of the exclaustrated to temporal assistance 
from the community. Schaefer 7 and Coronata *®* in general 
deny the obligation of the community to supply such financial 
aid, unless the religious is reduced to dire necessity. Again it 
seems that Piontek has made the proper distinctions and ad- 
vanced a more reasonable solution.®® He declares that if the 
religious has sought the indult for merely personal reasons not 
compatible with his profession and against the will of the Su- 
periors there is no obligation in justice or charity to furnish 
financial assistance, if the religious insisted on staying outside 
the cloister. However, even in this case once the indult has 
been obtained it would seem more prudent to offer some finan- 
cial help for travel and other necessary immediate expenses if 
the religious did not have any other means. In this event the 
religious would not be embittered and perhaps he would be 
more inclined to return after the period of exclaustration had 
terminated. I think this would be true even if the exclaustra- 
tion were sought with a view to ultimate secularization. On 
the other hand, Piontek states that if with the Superior’s con- 
sent reasons based upon natural law, such as support of par- 
ents or of immediate family which cannot be obtained in any 
other way, were the motive for seeking the indult and the re- 
ligious had no means to start with, there would be an obliga- 
tion in justice to sustain the exclaustrated religious. This is 
an admittedly rare case, especially today. Of course, there is 
no obligation of any kind if the religious can take care of him- 
self. I should think that the same norms would apply to the 
funeral expenses, if the religious died during the period of ex- 


56 Loc. cit. 
57 Op. cit., n. 547. 
58 Institutiones, I, n. 640, nota 4. 


59 Cf. op. cit., pp. 161 sq. 
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claustration and had not indicated that he was renouncing his 
right to the use of the indult of exclaustration. 

The exclaustrated religious has the right to return defini- 
tively to the community even before the expiration of the in- 
dult, and the Superiors have an obligation to receive him, un- 
less there are other reasons present for which they may dismiss 
him according to law. His right to return is based upon the 
fact that the indult is a personal privilege which he may re- 
nounce. His right is not affected by the termination of his 
vows during the time of exclaustration.** However, since he 
has obtained and is using the indult, it would seem that the 
Superiors would have the right to forbid him to make casual 
visits to the monastery or mere social calls upon the religious 
who still live there. Such visits certainly could produce much 
harm to those who are in the community. 

When the time limit of the indult has expired or the reasons 
for which an indefinite indult was given have ceased to exist, 
then the exclaustrated religious has an obligation to return to 
his community and the Institute has an obligation to receive 
_ him, unless there are other reasons apart from the exclaustra- 
tion itself to warrant his dismissal. In the present day indults 
which are granted to religious in sacred orders who desire to be 
secularized, the practice of the Holy See is not to grant such 
an indult until the religious has found an episcopus benevolus. 
In that event the Holy See grants the indult, not to the reli- 
gious community or to the individual religious, but to the 
episcopus benevolus who must execute it before it is effective. 
The indult states that should the religious be dismissed by the 
bishop, he must at once return to the religious community. 
As Vermeersch observes ® the reason for this is that fre- 
quently religious Superiors would welcome an indult of secu- 

60 Schaefer, op. cit., n. 547, p. 957, nota 57; Piontek, op. cit., p. 132; Fanfani, 
op. crt., n. 483. 

61 Cf. Piontek, op. cit., p. 158. 


62“ Exclaustratio et saecularizatio religiosorum ”, Periodica, XVII (1928), 
pp. 50*-51*, 


JURIDICAL STATUS OF RELIGIOUS 349 


larization for such a religious. However, such a state of affairs 
would not be good for the bishop who by law would have to 
receive such a priest in temporary vows, and not at all in ac- 
cord with the mind of the legislator who wishes to prevent 
“clerical vagi” in the case of those in perpetual vows who 
have lost their diocese and as a result of an unsuccessful ex- 
periment in a diocese are without a bishop, without a com- 
munity and generally without means of support. If such a 
one does not return he is a fugitive or an apostate from 
religion. 

If the time of experiment is only three years and there is 
not an express prorogation, nevertheless there may be a tacit 
prorogation according to an interpretation given by the Pon- 
tifical Commission on July 27, 1942.%% Hence if the bishop 
merely says nothing and allows the man to stay in the diocese, 
this is the equivalent of tacit prorogation because canon 641, 
§ 2, says nothing about the effect of silence after the first three 
years of experiment, and does make silence equivalent to tacit 
incardination after the completion of the second three year ex- 
periment. The uncertain condition of the religious is less 
important than the harm that could come to the diocese by a 
stricter interpretation. Finally such a case was brought to the 
Sacred Congregation of Religious after the exclaustrated reli- 
gious had been dismissed. To his plea that nothing had been 
done at the expiration of the first term of experiment, the 
Sacred Congregation replied that the dismissal was valid. This 
was appealed to the Rota which acting upon special delegation 
from the Holy Father confirmed the decision against the ex- 
claustrated. This solution cannot be changed on the ground 
that there is a parallel with the implicit incardination of 
canons 114-115 which demand positive admission to the dio- 
cese within certain limits of law, which, when fulfilled, auto- 
matically incardinates. Here nothing positive is done.” 


63 Cf, AAS, XXXIV (1942), 241. 

64 Cf. Regatillo, Interpretatio et Iurisprudentia Codicis Turis Canomct (San- 
tander, 1949), p. 205, n. 290; Tabera, “ Adnotationes”, CpoRM, XXIII (1942), 
239-245. 
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While I have not seen the case treated it would seem that if 
a bishop allows a religious to whom he has granted an indult 
of exclaustration with a view to secularization to work in a 
diocese other than his own and during this time the indult ex- 
pires, the same would be true after the first trienniwm as was 
just mentioned. However, if it happened after the second tri- 
ennium the bishop who executed the rescript of exclaustra- 
tion would have a new priest incardinated to his diocese. In 
view of the terminology of the rescripts given at present with 
a view to secularization I do not think that the Ordinary can 
transfer the cleric definitively to another diocese during the 
time of experiment. Of course, he could excardinate accord- 
ing to the provision of law once the exclaustrated became in- 
cardinated to his diocese. According to these indults, if the 
exclaustrated religious is dimissed during the time of the ex- 
periment, he must return to his community. After he has 
found another episcopus benevolus, he could petition for a 
new indult. 

When the exclaustrated religious returns to his religious In- 
stitute, he is entitled to the restoration of his religious privi- 
leges which had been suspended during the period of exclaus- 
tration, unless the Constitutions of his Institute deny or limit 
or place certain conditions before the same can be restored. He 
is not obliged to make a new novitiate unless the Constitutions 
so specify since this is explicitly mentioned for secularized but 
not for exclaustrated.® The Superiors would be within their 
right if they should investigate his manner of life outside the 
cloister and if they punished any crimes committed outside 
the community, unless such crimes had already been punished 
by the local Ordinary to whom he was subject during exclaus- 
tration.®® 

Although in this country at present clerics and religious are 
not subject to military conscription, nevertheless in view of 
the distinct possibility of universal military training and the 


65 Cf. cc. 640 and 638-639. 
88 Cf. Piontek, op. cit., pp. 168 sq. 
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increased tempo of anti-clerical propaganda during the past 
few years, it might be well to keep in mind the provisions 
made by the Holy See for religious who are subject to military 
service. These provisions are to be found chiefly in the decree 
“Inter reliquas”’ given in 1911 * and declared to be in effect 
even after the promulgation of the Code.* The chief provi- 
sions of the decree are as follows: 1) the decree applies even 
to those who are accepted only for limited service, such as 
clerical or sanitation work; 2) The religious novice is not 
bound to take triennial vows, but vows to be effective only to 
the time when he effectively becomes subject to military disci- 
pline; 3) During military service the religious is not bound by 
vows, and yet because of the traditio in his profession remains 
a member of the institute under the domestic authority of his 
religious Superiors in so far as the military service permits; 4) 
Those who are deferred and subject to later recall remain bound 
by vows for the period for which they were taken; 5) Public 
renewal of vows during military service is invalid, although pri- 
vate vows could be made; 6) After absolute demobilization 
(and this includes those subject to recall only for a national 
emergency) the religious are free not to renew their vows and 
the Institute for just and reasonable causes can refuse to per- 
mit them to-renew the vows; 7) After absolute dismissal from 
service the religious must renew vows for at least one year be- 
fore admission to perpetual vows, or even more if necessary to 
complete the legal requirement of three years in temporary 
vows; 8) As for those who are in perpetual vows and called a 
second time because of general mobilization, the Sacred Con- 
egregation for Religious said that they are “ excloistered accord- 
ing to law” during their extraordinary service which would 
seem to be according to provisions of canon 639. This provi- 
sion was privately communicated to the Sacred Congregation 
for the Propagation of the Faith in January 1940. However, 


67 AAS, III (1911), 37-39. 
68 Cf. §. C. de Rel., “ Cum in Codice”, AAS, XI (1919), 321. 
69 It is to be found in Canon Law Digest, 1948 Supplement, pp. 92-93. 
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Goyeneche writing a couple of years later stated that he thought 
the strict application of canon 639 would be too harsh and 
rather suggested that their status would be like that of absent 
religious, subject to no privations of privileges and under im- 
mediate jurisdiction of their religious Superiors. His reasons 
are not convincing except for the fact that he mentions that, 
unless he is mistaken, the Sacred Congregation solved some 
cases according to the norms he proposes.” However, another 
private response given to the Friars Minor in 1939 gave the 
Major Superior the right to exclaustrate, as far as possible 
according to canon 639, religious in solemn vows who were re- 
called for a second time because of a national emergency. 
Larraona,” in his comment on this private response, declares 
that it shows that the Major Superior, if he judges the cireum- 
stances are such as to require it, may grant the indult of ex- 
claustration in a limited way or practically equivalent to a 
leave of absence. 


70 Cf. CpRM, XXII (1941), 208-209. 
71“ Adnotationes ””, CpRM, XX (1939). 


STRIKE RIGHTS IN THE PHILIPPINES 


The Supreme Court of the Philippines has upheld the rights of workers to 
strike for better working conditions. Previously the Court held that if a 
strike was declared for a trivial, unjust or unreasonable cause, the tribunal 
could decree that it was illegal. The recent decision says that the plea of 
workers for better working conditions and more working days cannot be 
trivial, unreasonable or unjust. 


Cases and Studies 


APPEAL OR RECOURSE, WHICH? 


Catherine, a baptized non-Catholic, contends that her marriage with Wil- 
liam, also a baptized non-Catholic, is invalid because of his previous marriage 
with Mary. Mary, the child of a mixed marriage, but baptized as a Catholic, 
had with fair regularity, until she was about eight years old, been taken to 
Mass on Sundays by her Catholic mother. Thereupon the practice of the 
Catholic faith ceased in the lives of both mother and child. Mary later 
married William before a justice of the peace in 1946. Upon an early divorce, 
William contracted marriage with Catherine. Catherine, after her recent 
divorce from William, now seeks to contract marriage with John, a Catholic. 

Catherine’s contention that her marriage with William is invalid has been 
overruled by the ordinary inasmuch as he held William’s marriage with Mary 
as invalid for the reason that Mary was obligated by the juridical form, which 
she failed to observe at the contracting of her union with William. Catherine 
now seeks redress against the ordinary’s decree of “non constare de nulltate” 
in the hope of contracting marriage with John. How is the seeking of this 
redress to be implemented: by way of recourse, or by way of appeal? 


CUNCTATOR 


On October 16, 1919, the Pontifical Commission for the Authentic 
Interpretation of the Canons of the Code referred to various matri- 
monial unions, when invalid for lack of the due observance of the 
juridical form essential for the contracting of matrimonial unions, 
as cases which do not require a judicial procedure or any interven- 
tion from the defender of the bond, so that they may be resolved 
by the ordinary, and also by the pastor upon consultation with the 
ordinary, in their task of establishing a free status for the celebra- 
tion of marriage by the parties concerned. 

In the case here presented it is to be assumed, then, that the ordi- 
nary functioned administratively in rendering his decision. Against 
such an administrative decree the way remains open for recourse. 
The law does not specify any time-period within which the recourse 
may or must be made to the Holy See in such a case. But under 
similar circumstances the Holy See has decreed that the recourse 


1Cf. Acta Apostolicae Sedis (AAS), XI (1919), 479. 
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has to be made within ten days as available for that purpose.? If 
made within ten days, the recourse as affecting personal status can 
well be regarded as carrying with it the same suspensive effect that 
attaches to a judicial appeal. If made only later, the recourse 
would prove to be non-suspensive in its effect, so that the decree 
would have full force the while the recourse is pending.* 

When a non-Catholic is involved the recourse will be made to the 
Congregation of the Holy Office. If the parties in the case are both 
Catholic, then the case must be sent to the Congregation of the 
Sacraments. In either event it will be decided by the Sacred Con- 
gregation whether the ordinary’s decree is or is not to stand as 
definitive. If insufficient evidence bars the reaching of a decision, 
then the Sacred Congregation will remit the case for a judicial hear- 
ing in court. 

If the case in question has been handled according to the simpli- 
fied judicial procedure for which canons 1990 ff. make provision, 
then indeed a judicial hearing could be sought in the court of second 
instance, for in effect the sentence “ non constare de nullitate ” with 
reference to Catherine’s union with William is tantamount to the 
sentence “constare de nullitate” with reference to Mary’s earlier 
union with William. The decision as rendered stands in reality as 
a sentence of nullity with regard to Mary’s union, and rather as a 
declaration of non-free status for a new marriage on the part of 
Catherine. 

But if the court of second instance reaches a decision not con- 
cordant with the sentence rendered in the court of first instance, 
then the matter must be explored, not by a court of third instance 
which, like the courts of first and second instance, would follow the 
simplified procedure, but by the court of first instance itself, which 


2S.C.C., Resolutio, 14 ian. 1924: “Quale temporis spatium concedatur ad 
recursum interponendum a definitivo decreto remotionis, ad effectum canonis 
2146, §3, C.LC., in casu? R—Tempus utile ad recursum interponendum a 
definitivo decreto remotionis, ad effectum §3 canonis 2146 Codicis esse de- 
cendium ab intimatione eiusdem decreti, supputandum ad normam canonis 34, 
§ 3, n. 3, et canonis 35, certiore facto Ordinario loci ab ipso recurrente de 
legitime interposito recursu ad Apostolicam Sedem.”—AAS, XVI (1924), 162. 


3Cf. Adolph Marx, The Declaration of Nullity of Marriages Contracted 
outside the Church, The Catholic University of America Canon Law Studies, 
n. 182 (Washington, D. C.: The Catholic University of America Press, 1943), 
pp. 105-108. 


CASES AND STUDIES 355 


will handle the suit according to the regular and full judicial 
procedure. 

The impugning of the validity of his or her marriage cannot be 
undertaken in court by a non-Catholic if there be lacking the per- 
mission and the authorization which the Holy Office alone can 
grant. But the very recourse which will be made to the Holy Office 
as often as a non-Catholic is involved will furnish also the occasion 
for a granted permission from the Holy Office if it becomes neces- 
sary to explore the case further as a suit in court. 


WHAT POWER IS POSTULATED FOR AN 
ECCLESIASTICAL OFFICE? 


Can the jurisdictional content of an ecclesiastical office in the strict sense 
of that term consist at least partially of delegated jurisdictional power? 
Canon 145, in its definition of an ecclesiastical office, seems to leave room for’ 
an affirmative answer to this query. 

INDAGANDUS 


Can. 145—§ 1. Officium ecclesiasticum lato sensu est quodlibet munus quod 
in spiritualem finem legitime exercetur; stricto autem sensu est munus ordi- 
natione sive divina sive ecclesiastica stabiliter constitutum, ad normam sacro- 
rum canonum conferendum, aliquam saltem secumferens participationem 
ecclesiasticae potestatis sive ordinis sive iurisdictionis. 

§2. In iure officium ecclesiasticum accipitur stricto sensu, nisi aliud ex 
contextu sermonis appareat. 

Can. 196—Potestas iurisdictionis seu regiminis quae ex divina institutione 
est in Kcclesia, alia est fori externi, alia fori interni, seu conscientiae, sive 
sacramentalis sive extra-sacramentalis. 

Can. 197—8$1. Potestas iurisdictionis ordinaria ea est quae ipso lure adnexa 
est officio; delegata, quae commissa est personae. 

§2. Potestas ordinaria potest esse sive propria sive vicaria. 


That the giving of an answer can be sought from divergent 
approaches is evident from the following excerpts. 

Excerpt I: “... the power attached to an office in the strict 
sense will practically always be ordinary .... It is the generic 
office which must have the power attached to it; but competent law 
alone can attach power to generic offices; and, hence, the definition 
of ordinary power is fulfilled. In fact, it would seem from this that 
an office in the strict sense could not exist at all without at least 
some ordinary power, either of jurisdiction, or, analogically, of 
orders. Canonists too have come to this conclusion. This view, 
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however, cannot be sustained in the face of contrary facts. It is 
certainly true that ordinary power cannot exist without an office in 
the strict sense, by reason of the definition in canon 197, $1; but 
the converse of this is not true, that an office in the strict sense 
cannot exist without ordinary power. There is one possibility, 
founded on actual facts in the Code, which practically all authors 
have overlooked. It is that the common law can bring into perma- 
nent existence a type or genus of ecclesiastical position, which of 
its nature requires only some variable participation in the power 
of orders or jurisdiction. The common law does not attach to such 
a type of position any definite powers, but merely the efficacious 
right that some definite power be delegated to the incumbent of 
each specific position by the proper authorizing Superior. A posi- 
tion of this character would fulfill the definition of an office in the 
strict sense. Each specific position would necessarily bear with it 
some delegated power, and so the generic position itself would have 
to be said to bear with it some participation in power. It is to be 
noted that in the definition in canon 145, § 1, it is not required that 
the participation in power be given by the law itself, and, further- 
more, that the words aliquam saltem partictpationem are broad 
enough to embrace even delegated power.”—James T. McBride, 
Incardination and Excardination of Seculars, The Catholic Uni- 
versity of America Canon Law Studies, n. 145 (Washington, D. C.: 
The Catholic University of America Press, 1941), pp. 445-446. 

Excerpt II: “ Ojetti [‘‘ De natura potestatis Ordinariorum secun- 
dum Codicem,” Gregorianum, VI (1925), 436-441] profoundly in- 
spects the notion of an ecclesiastical office and finds that there are 
certain functions without which such an office could not be con- 
ceived; such are essential to the office, so that even if one were 
taken away the very office would be changed in nature. Thus, a 
Bishop’s power to rule his diocese includes the legislative, judicial 
and coactive functions, all of which are essential to the office of 
bishopric. This office proceeds from a higher law than ecclesiastical 
law; the latter therefore must accept it according to the performed 
concept of the legislator who created the office. Any elements 
superadded to this office as it existed according to this primitive 
concept are not essential, and consequently not ordinary. 

“A general reply to this contention might be summed up in the 
fact that the explanation is too labored and difficult. It is hard to 
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believe that the legislator intended so to involve a matter that 
_ would admit of treatment far more facile. It is simple enough to 
determine the natural condition of an office according to the per- 
formed idea of its creator when it is question of an office founded 
by divine right; it is more difficult, however, to do so when the office 
is of lesser institution. The legislator, indeed, defined in a simple 
manner the concept of ordinary power as that which is attached by 
law to the office; he did not introduce any distinction as to what 
was essential or non-essential. So long as a power is attached by 
law to the office it is ordinary. Where the legislator has not dis- 
tinguished, it is not licit for canonists to do so. In fact, if the 
legislator wished to indicate that the power must pertain intrinsi- 
cally to the office in order that it be ordinary, he might have chosen 
a happier expression than adneza officio; such terms as competere, 
cohaerere, adhaerere officio would have more effectively indicated 
the need of a natural and essential bond between office and power. 
The words used by the Code rather indicate the contrary; the ex- 
pression adneza officio conveys the concept of addition to an office, 
which addition must be extrinsic to the office, since what is intrinsic 
is not conceived as additional but as constitutional.”—Raymond A. 
Kearney, The Principles of Delegation, The Catholic University of 
America Canon Law Studies, n. 55 (Washington, D. C.: The Catho- 
lic University of America, 1929), pp. 62-63. 

The variable content of power in an ecclesiastical office in its 
generic sense as held by the individual incumbents of that generic 
office does not necessarily point to the presence of delegated power. 
This seems evident enough from the fact that the office of vicar 
general as held by various incumbents will not reflect the same 
extent or degree of power for all who hold this office. The powers 
of his office can be retrenched in accord with the restrictions which 
the law allows the episcopal ordinary to make, “ exceptis ws quae 
Episcopus sibi reservaverit” (can. 368, § 1). Similar restrictions 
can affect the office of parochial substitute vicar, who holds the 
place of the parish priest in all that relates to the care of souls, 
“ nisi Ordinarius loci vel parochus aliquid exceperint” (can. 474). 
Differences also in the content of power as enjoyed by coadjutor 
bishops can result from the very differences that mark the letters 
of their appointment (can. 351, § 1), just as the measure of ordi- 
nary power that a parochial adjutant vicar (vicarius adiutor) may 
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hold becomes determinable from the letter through which he was 
deputed for his office. In all of these cases the power that attaches 
to these offices can be a vicarious ordinary power; the variability of 
its content need not look to the presence of a delegated power as 
the sole and exclusive explanation of the varied content of the 
offices in question. 

Once the law has stated regarding ordinary power that it is that 
which by law is attached to an office, one should be ready to regard 
all power thus attached as reflecting ordinary power. Grammati- 
cally one may indeed with good logic refuse to accept as mutually 
convertible the following two statements: “ Ordinary power is that 
which by law is attached to an office ” and “ all power which by law 
is attached to an office is ordinary power.” But the correct princi- 
ple of interpretation, as set up in canon 18, calls for a reliance upon 
the context just as much as it demands a dependence upon the text 
itself. 

Now, canon 197, § 1, points to but two categories of power: ordi- 
nary and delegated. Of the latter one gains possession through an 
act of commitment from one person to another; of the former one 
gains possession through the act of becoming an incumbent of the 
office that contains the power. Delegated power is given to persons, 
not conceded to offices; accordingly, whatever delegated power any- 
one enjoys as the incumbent of an ecclesiastical office he enjoys 
through the commitment of that power to him as a person, and not 
through the fact that the law attaches that power to the office of the 
incumbent. In consequence one must regard as ordinary all power 
that the law has in any way attached to an ecclesiastical office, 
whether identically for all its incumbents alike, or variably within 
the measure determinable by ecclesiastical authority for the various 
individual incumbents. In either event there is for the individual 
incumbents a fixedness in the content of the office such as could not 
result if the content depended on an act of personal delegation of 
power. 

A final consideration may be offered. The law makes possible 
the passing on of one’s ordinary power by way of a delegation of it 
to others. If one’s ordinary jurisdictional powers be co-extensive 
with whatever jurisdictional powers derive from one’s ecclesiastical 
office, then one can, as long as the law has no ruling to the contrary, 
delegate all the jurisdictional powers that by law are attached to 
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the office. One need not discriminate between ordinary and dele- 
gated powers within the same office, for the powers are to be re- 
garded as ordinary from the very fact that by law they are attached 
to the office. Under the assumption, however, that some of the 
powers which the law has attached to the office are indeed not ordi- 
nary powers, but simply delegated powers, one would need to deter- 
mine the nature of the power that is to be passed on, namely, 
whether it be ordinary power or delegated power, so that the com- 
mitment of the power to others would have to be undertaken as an 
act of delegation or of subdelegation in accordance with the passing 
on of one’s ordinary or of one’s delegated power. Indeed, it seems 
not readily conceivable that the legislator should have rendered 
complicated what he could leave plain and simple in the matter of 
passing on to others one’s own powers of office. 

In the light of what has been said it appears hardly less than 
legally mandatory to regard the entire jurisdictional content of an 
ecclesiastical office as pointing exclusively to ordinary power. 
Accordingly also it appears completely safe to pass on one’s juris- 
dictional powers of office by way always of an act of delegation. 
The importance of this conclusion is manifest from the rules that 
are stated in canon 199, which highlights the greater restrictions in 
law that accompany an act of subdelegation as compared with the 
lesser restrictions in law that attend an act of delegation. For a 
proper understanding of the submitted difficulty one must look, 
then, to the text and context not only of canon 145 but also of 
canon 197. 

CLEMENT V. BASTNAGEL 


Tue CarHo.tic UNIVERSITY OF AMERICA 


THE SUPERINTENDENT OF SCHOOLS 


Are Sisters teaching in diocesan schools bound in conscience to observe the 
directives given by the diocesan Superintendent of Schools, e.g., as to a uni- 


form type of report cards? 
INTENDENS 


Since the diocesan Superintendent of Schools is not possessed of 
ordinary power! his power must be delegated. If, therefore, he 


1Can. 198, $1. 
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wishes to impose an obligation upon the Sisters he must prove that 
he has by delegation the power to do so.?_ Since his delegated power 
is for matters pertaining to the diocesan school system, rather than 
“ad universitatem negotiorum,”’ it would seem to be subject to 
strict interpretation.2 Consequently, it will be necessary to prove 
not only that he has been delegated but also that he has been dele- 
gated to make such regulations as the one in question. Such proof 
is easier in those dioceses which have adopted an official Diocesan 
Handbook covering school matters, but it is by no means impossi- 
ble elsewhere. 

A further point which must be proved is that the bishop has the 
power to make such regulations, hence to delegate the Superintend- 
ent to make them for him. As a general rule the bishop has the 
right and duty to govern his diocese both in spiritual and in tem- 
poral things with legislative, judicial, and coercive power which is 
to be exercised according to the sacred canons.t The canons, how- 
ever, sometimes limit that power either as to persons, through the 
institute of “ exemption,” or as to subject-matter. 

As to the matter of “exemption,” religious are subject to the 
bishop, except those who have obtained from the Apostolic See the 
privilege of exemption, always allowing for the power which the law 
gives to the bishops even over them.® Religious communities, how- 
ever, which have simple vows do not enjoy them.® The Sisters in 
question would seem, therefore, not to enjoy the privilege of exemp- 
tion, or at least if they claim exemption they must bear the burden 
of proof thereof. The bishop cannot interfere in the internal gov- 
ernment of their community, for they are subject to the bishop only 
qua fideles,’ but it is precisely in this latter capacity that they are 
teaching in the diocesan school system. 


2 Can. 200, § 2. 
3 Can. 200, § 1. 
4 Can. 335, § 1. 
5 Can. 500, § 1. 
6 Can. 618, $1. 


7™Pruemmer, Manuale Iuris Canonict, 3. et 4. ed. (Friburgi-Brisgoviae: 
Herder, 1927), Q. 183, n. 3; Chelodi-Ciprotti, Jus Canonicum de Personis, 
3. ed. (Vicenza, 1942), nn. 251, 281 (b); Wernz-Vidal, Ius Canonicum, III 
(Romae: Apud Aedes Universitatis Gregorianae, 1933), III, n. 405; Bouscaren- 
Ellis, Canon Law (Milwaukee: The Bruce Publishing Co., 1946), pp. 239, 295. 
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The schools in question are “ diocesan” and this would seem to 
indicate that they are public ecclesiastical schools as distinct from 
private schools. The latter type of school is one established by a 
private individual or a group of private individuals and approved 
by public authority, either that of the State or that of the Church. 
Public schools, on the other hand, are those established by the pub- 
lic authority, whether of the State or of the Church, e.g., parochial 
schools. In this connection Bouscaren and Ellis state: “ Parish 
schools and diocesan high schools are completely subject to his [the 
Bishop’s] authority, since they are established by the parish and 
the diocese respectively and are purely parochial or diocesan in- 
stitutions.” 

From the foregoing it appears that the Sisters in question are not 
entitled to claim exemption from the bishop’s authority as to the 
schools either on the basis of their religious status or on the basis of 
the subject matter, for when the Church, as a public body, estab- 
lishes its own schools it can regulate them in their entirety? If, 
therefore, the Superintendent can prove that he has been delegated 
by the bishop to make such regulations the Sisters are bound in 
conscience to observe them, for any just human law has binding 
force in conscience, which force is derived from the eternal law.1° 

THOMAS OWEN MartTIN 

THE CatHouic UNIVERSITY OF AMERICA 


BEQUEST FOR MASSES OR FOR PARISH? 


A deceased member of my parish bequeathed ten thousand dollars to the 
parish requesting that in consideration of this bequest Masses be said for the 
repose of his soul. In the preceding clause he bequeathed a similar amount 
to another parish to which he had formerly belonged, without attaching any 
such request. The witnesses to the will state that in making the bequest to 
my parish, the testator at first said nothing about the celebration of Mass, 
but that the attorney who was drafting the will suggested that this request be 
appended inasmuch as no other provision for Masses was contained in the will. 
In view of the statement of these witnesses, is the parish to be allowed to be 


8 Wernz-Vidal, op. cit., IV-2 (1935), n. 669; Beste, Introductio in Codicem, 
3. ed. (Collegeville, Minn.: St. John’s Abbey Press, 1946), pp. 685-86. 

9 Wernz-Vidal, op. cit., IV-2, n. 673. 

10 St. Thomas Aquinas, Summa Theologica, I-II, q. 93, a. 3 . 
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the principal beneficiary of this request, with a reasonable sum allocated as 
stipends for the celebration of Masses, or must the entire sum of ten thousand 
dollars be distributed as Mass stipends? 

ADMITTENDA 


The statement of the witnesses mentioned in the case is so-called 
parol or oral evidence. Though under the canons an oral testament 
is valid for the purpose of making bequests to pious causes, never- 
theless this fact is not sufficient warrant for concluding that in a 
case in which a written will is at hand it is allowed to vary the 
terms of the latter by oral testimony that is at variance with the 
plain language of the document. A similar situation was presented 
to the Sacred Congregation of Bishops and Regulars in 1869 when 
an attempt was made to prove by oral testimony that a certain 
prelate wished an omitted item of property to be divided in accord- 
ance with an intention affecting property included in the will. But 
the oral testimony was not admitted, and it was said that such evi- 
dence aids in interpreting patent ambiguity in the will, but not to 
establish what is not suggested on the face of the document. The 
prelate was, therefore, adjudged to have died intestate as to the 
item omitted.t 

Of course, if the will is ambiguous on its face, oral testimony may 
be introduced to assist its clarification. The Sacred Congregation 
of the Council, for example, accepted oral testimony as to the hab- 
its of the testator with a view to arriving at the significance of his 
will? And the same Sacred Congregation admitted oral testimony 
to show that a testator, in founding two chaplaincies with a definite 
endowment, wished the specified amount to be given to each, not 
one-half of it to each. 

In the ordinary case in which a testator makes a bequest to a 
parish with a request for the offering of Masses for his soul, the en- 
tire amount of the bequest is to be allocated to the latter purpose. 
It is not permitted to conclude that the testator wished primarily 
to assist the parish, if he explicitly stated that the bequest is made 
for the celebration of Masses. In the present case, however, there 
are circumstances on the face of the will that could conceivably be 


18.C. EE. RR., 13 aug. 1869—Acta Sanctae Sedis, V (1869), 92. 
227 febr. 1875—Acta Sanctae Sedis, VIII (1874), 575. 
38.C.C., in Causa Ariminen,, 24 iul. 1858—Pallottini, XI, 561. 


CASES AND STUDIES 363 


regarded as introducing an element of ambiguity, and this without 
reference to the testimony of the witnesses. The amount of the be- 
quest itself is one of these circumstances. Another such circum- 
stance is the fact that an outright bequest was made to a parish to 
which the testator no longer belonged. One might assume that a 
testator is more favorably disposed to his present parish than to 
one to which he had belonged only in the past. It could be argued, 
of course, that the testator wanted the Masses celebrated in the 
parish to which he belonged at death and thus made provision of 
a separate and special kind with regard to the bequest favoring 
the latter. But there can be construed some probability that he 
wished, in some measure at least, to benefit the parish to which he 
then belonged. Such a probability would introduce the ambiguity 
that would permit oral testimony for the sake of clarification. This 
process of clarification could conceivably lie within the province of 
the local Ordinary as the executor of bequests to pious causes.* 
The credibility of the witnesses cannot be taken for granted. 
Their testimony must be weighed, as the evidence offered by any 
other witnesses. The problem discussed above involved the very 
admissibility of their testimony to vary the terms of a written will. 


STATE CHARTERED CORPORATION’S RELATION 
TO CANON LAW 


Five pastors of our diocese obtained permission from the local Ordinary to 
conduct a summer camp for the children of our parishes, with the right to take 
up collections in our parish churches to support the venture. With the further 
permission of the local Ordinary we formed a corporation composed entirely 
of laymen. This corporation has been formed in accordance with a general 
corporation statute of the State. The property it owns is property which it 
bought with funds contributed chiefly in parish collections taken up in our five 
churches. This corporation now wishes to borrow fifty thousand dollars for 
expansion of facilities, relying on future income from collections in our parish 
churches to defray interest and amortization charges. My question is this: 
is it necessary for the corporation to obtain the permission of the Holy See? 


CAMPESTER 


Even if the corporation described in the presentation of the case 
could be regarded as a lay institute, the property which it owns 


4Cf. can. 1515, $1. 
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should be regarded as ecclesiastical property in view of the desti- 
nation imposed on it by the donors at the time they made their 
contributions. The latter were contributing not merely to a group 
of laymen who were to be allowed to use the money for any good 
purpose, even a purely naturalistic, though humanitarian, one. 
They were contributing out of a supernatural motive to a project 
of their parish and by their intention they earmarked their dona- 
tions with the sacred character possessed by all property dedicated 
to the work of the Church. Since the property should be regarded 
as ecclesiastical, it is safeguarded by the provisions of canons 1532, 
§ 1, and 1533. As a consequence, an indebtedness that would en- 
cumber it to the amount stated cannot be incurred without an 
indult of the Sacred Congregation of the Council. 

Though the response just given should sufficiently indicate the 
need of the permission of the Holy See for the incurring of the debt 
described, one should perhaps say a word about the nature of the 
corporation which the parishes have set up to hold and administer 
the camp property. Without disparaging the advantages which in- 
corporation under secular statutes provides in the way of facili- 
tating the tenure, the sale, and the purchase of real property, one 
should insist that the corporation set up under secular statutes has, 
in the last analysis, no standing for the purposes of the canons. 
Indeed the secular law governing contracts is canonized by canon 
1529 and contracts made by the ecclesiastical parties underlying a 
secular corporation are governed by the principles of the secular 
law of contracts in the respective country. But canon 1529 does 
not adopt State corporation statutes. Thus it is not sound for any 
group bound by the canons to flaunt a charter of secular origin in 
the face of ecclesiastical authority or to justify a claim by pointing 
to a deed made to the corporation enjoying existence in virtue of 
incorporation under a secular statute. For the purposes of the 
canons, a secular corporation means only a ready instrument 
through which the requirements of the secular law can be effec- 
tively coordinated with the requirements of the canons. 

In view of this, a canonist must always pierce the veil of the 
secular corporation to determine who it is, under the canons, who 
really owns the property held in the corporate name. It seems no 
stretching of the actualities of the situation outlined in the case to 
conclude that each of the five parishes own the property in propor- 
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tion to the amount each has contributed to the enterprise. Thus, 
by piercing the veil one seems justified in holding that the real 
owners of the camp property are the parishes involved. Surely, 
each of the parishes, as parishes and not merely as holders of 
ecclesiastical property, are bound by the safeguards of canons 1532, 
§ 1, and 1533. Consequently, they are similarly bound when they 
combine in a common venture. For this further reason, then, the 
permission of the Holy See must be sought for the incurring of the 
debt specified in the statement of the case. 


JEROME D. HANNAN 
Tue Caruoric University of AMERICA 


INCOME TAX EXEMPTION OF CHARITABLE GIFTS 


In the crowded days preceding adjournment the House of Representatives 
accepted a Senate-House conference report approving an increase from fifteen 
to twenty per cent in the amount of an individual’s income that may be 
exempt from income tax because of contributions to religious, educational, or 
charitable organizations. 


NEW GI BILL OF RIGHTS 


President Truman has signed a billion-dollar bill extending to veterans of 
the Korean War most of the benefits accorded to the veterans of World War 
II, inclusive of tuition, guaranteed home and business loans, and mustering 
out pay. Those discharged since June 27, 1950, after at least ninety days of 
service, are eligible. Service in Korea itself is not required. From 600,000 to 
700,000 veterans a year are expected to derive tuition benefits under the bill. 
A veteran who is a full-time student will receive $110 a month if he is single; 
$135, if he has one dependent; and $160, if he has more than one dependent. 


Berrees and Berisions 


CANONICAL 
SACRA CONGREGATIO CONCILIL 
DECLARATIO 


Circa Alienationem Bonorum Ecclesiasticorum 


Cum Decreto Sacrae Congregationis Consistorialis diei 13 Luli 
1951 (Acta Apostolicae Sedis, vol. XLIII, pag. 602) cautum sit ut 
“.. . in applicandis praescriptis canonum 534 § 1 et 1532 §1n. 2 
Codicis iuris canonici, . . . perdurantibus praesentibus adiunctis 

., ad Sedem Apolostolicam sit recurrendum quotiescumque 
agatur de pecuniae summa, quae decem millia libellarum seu fran- 
corum aureorum excedat”’, ab hac Sacra Concilii Congregatione, 
cuius est, ad normam canonis 250 § 2 Codicis iuris canonici, etiam 
“moderari ea, quae bona ecclesiastica, mobilia et immobilia .. . 
attingunt ”, expostulatum est: “an pecuniae summa, ex huiusmodi 
bonorum ecclesiasticorum alienationibus percepta, sit collocanda 
tantummodo in acquirendis bonis immobilibus in commodum ec- 
clesiae seu entis, cuius interest ”’. 

Porro eadem Sacra Concilii Congregatio, omnibus sedulo hac de 
re perpensis atque probante SSmo Domino Nostro Pio Papa XII, 
proposito ut supra dubio, respondit: “ Affirmative, non obstantibus 
contrariis quibusvis ”. 

Datum Romae, die 17 Decembris 1951. 


I. Carp Bruno, Praefectus. 


F. Roperti, a Secretis. 
Leas 


* * * * * 


RELAXATION OF EUCHARISTIC FAST 
Sacra Congregatio de Sacramentis 
N. 3090/52 
Beatissime Pater, 


Metropolitae, Episcopi necnon alii Ordinarii locorum Foedera- 
torum Americae Septentrionalis Statuum, ad pedes S. V. provoluti, 
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humiliter postulant prorogationem, ex Audientia SS.mi diei 25 
aprilis 1949, rescripti N. 1596/49, circa facultates: 

1. dispensandi a lege ieiunii eucharistici per modum potus aut 
medicinae, durante tantum male affecta valetudine, fideles infirmos 
in nosocomiis degentes; sacerdotes infirmos in eorum rectoriis, 
domibus religiosis vel privatis degentes, more laicorum; fideles 
aegrotos, qui extra nosocomia, in domibus curationis vel etiam in 
privatis domibus degent; 

2. dispensandi fideles habitualiter post mediam noctem labor- 
antes, diebus dominicis ac festis de praecepto et alia die in hebdo- 
mada, et etiam singulis diebus successivis nocturno servitio con- 
tinuo si agatur de sororibus vel fratribus religiosis curae infirmorum 
addictis, servato ieiunio quatuor horarum a solidi cibi sumptione et 
unius horae a potu, dummodo potus post mediam noctem sumptus 
non alcoholicus sit, iisdem causis perdurantibus. 


ear De oP 


Ex Audientia SS.mi diei 28 aprilis 1952. 


Sanctissimus Dominus Noster Pius Papa XII, audita relatione in- 
frascripti Card. Pro-Praefecti Sacrae Congregationis de Sacramen- 
tis, attentis expositis, gratiam prorogationis indulgere dignatus est, 
sed per modum potus vel medicinae tantum etiam ad 2um, servato 
ieiunio unius horae a potu, remota quavis scandali vel fidelium ad- 
mirationis occasione, aliisque servatis de iure servandis. 

Contrariis quibuslibet minime obstantibus. 

Praesentibus valituris ad triennium. 


+k B. Carp. Atoist MAsELua, Pro-Praefectus 
F. Bracct, Sec. 
“ Nomine potus veniunt potiones ex cafaeo, thea, lacte, iure ceter- 
isque substantiis etiam vim nutritivam habentibus, dummodo li- 
quidi formam praeseferant.” 


* * * * % 


THE ROTA WINS A LIBEL SUIT 


The Sacred Roman Rota has won a libel suit against three com- 
munist publications and one socialist newspaper for their action in 
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printing defamatory remarks to the effect that declarations of 
nullity could be bought. Four editors and writers, two of them 
women, were fined the equivalent of one hundred and fifty dollars. 
The court ordered the defendants to print retractions in their own 
newspapers and in two prominent secular dailies. L’Osservatore 
Romano, in a full report of the suit showed that the Sacred Roman 
Rota functioned with deficits of thirty thousand dollars in 1948-49 
and 1949-50 and of thirty-seven thousand dollars in 1950-51. 


* * * * * 


SPURIOUS CULT PROMOTER EXCOMMUNICATED 


Acting on instructions of the Supreme Sacred Congregation of the 
Holy Office, the Chancery of the Archdiocese of Bamberg, Bavaria, 
has formally excommunicated one of the chief promoters of a 
spurious cult of the Blessed Virgin at the village of Heroldsbach 
where alleged visions were found unverified. 


* * * * * 


MISSION DOLORES, A MINOR BASILICA 


The Mission Dolores in the Archdiocese of San Francisco, the 
pastor of which is Most Rev. Merlin J. Guilfoyle, D.D., J.C.D., 
Auxiliary of San Francisco, has been raised to the rank of a Minor 
Basilica. 


SEVENTH SYNOD OF BOSTON 


The Seventh Synod of the Archdiocese of Boston has divided the 
Archdiocese into fifteen rural deaneries instead of the previous five. 


* * * * * 


BRAZILIAN UKRAINIAN DIOCESE 


A Ukrainian Oriental Rite Diocese has been established in Brazil. 
The Cardinal Archbishop of Rio de Janeiro has been named its 


Ordinary, He will appoint a priest of the Oriental Rite as the 
Vicar General of the new Diocese. 
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SECULAR 


VATICAN SIGNATORY TO UN CONVENTION 
ON REFUGEES 


In the office of Trygve Lie, the Secretary General of the United 
Nations, a United Nations Convention relating to the status of 
refugees was signed on behalf of the Vatican by the Most Reverend 
Apostolic Delegate to the United States. 

Sixteen other States have signed the convention which was 
adopted last July at a conference in Switzerland attended by the 
representatives of twenty-four governments. The preamble of the 
convention and forty-six articles cover the minimal rights of the 
refugees in such matters as religion, property, commercial enter- 
prises, and juridical status. 


* * * * *% 


WORLD HEALTH ORGANIZATION DROPS BIRTH 
CONTROL PLAN 


Solid opposition coming in large measure from the delegates of 
Catholic countries has led the World Health Organization of the 
United Nations to drop a proposal to study governmental propaga- 
tion of birth control methods in “ overpopulated”’ countries. Led 
by a delegation from Belgium, the delegates of Italy, France, Leba- 
non, Portugal, Austria, Ireland, Spain, Panama, and Costa Rica 
warned that approval of the proposal might wreck the Organization. 
The measure had been introduced by a delegation from Norway. 


* * * * % 


INTERNATIONAL CATHOLIC MIGRATION 
COMMISSION MEETING 


Delegates from thirty-five countries attended the first general 
meeting of the International Catholic Migration Commission to dis- 
cuss the problem of surplus populations. The delegates appealed to 
governments with resources and territories to liberalize their immi- 
gration legislation with a view to making a substantial contribution 
to world peace through a more equitable distribution of the goods 
of the world to all men. The Commission urged 1) the creation of 
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Catholic immigration agencies in every country in which no such 
agency exists; 2) adequate provision for the spiritual care of immi- 
grants; 3) special assistance to be given immigrant children; 4) 
better preparation of immigrants before their departure; 5) greater 
assistance in the process of making adjustments in the immigrant’s 
new home; 6) movement in family groups whenever this is possible; 
and 7) equal status to be granted immigrants with the native 
population. 


* * * * * 


PROVISIONAL INTERGOVERNMENTAL COMMITTEE 
FOR MIGRATION 


The Very Reverend Monsignor Paul F. Tanner, Assistant General 
Secretary of the National Catholic Welfare Conference, represented 
the Holy See at the meeting held in Washington by the Provisional 
Intergovernmental Committee for the Movement of Migrants from 
Europe. Delegates from nineteen countries assembled to discuss 
the problem of the migration of surplus populations in Western 
Europe to underdeveloped areas in the Western Hemisphere. 


* * * * * 


IMMIGRATION LEGISLATION IN CONGRESS 


Amendments in the McCarran-Walter Bill codifying existing 
immigration legislation remove racial barriers to admission and 
citizenship, make it possible for persons of high ability or training 
to come in greater numbers, and expand the possibility of uniting 
and keeping together the members of immigrant families. The 
illiteracy bars are relaxed in a sufficient degree to admit the parents, 
& spouse, or the children of a citizen or a lawfully admitted alien. 

Vetoed by the President, the bill was passed by the Senate (57- 
26) and the House (287-113). 


* * * * * 


CONGRESS FIGHTS REPRESENTATION 
AT THE VATICAN 


The House of Representatives, by a standing vote of 159 to 82, 
approved an amendment to the State Department’s appropriation 
allotment to the effeet that none of the appropriated money ap- 
proved for that Department could be used to pay the salaries or 
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other expenses of maintaining any foreign service post or mission, 
exclusive of consular posts, in any State or country prior to confir- 
mation by the Senate of the appointment of the first chief of mis- 
sion or other diplomatic representative to that State or country. 

It was argued against this amendment that the Appropriations 
Committee of the House of Representatives had usurped powers that 
it does not have and that when the President has not nominated 
a person to serve as ambassador to a foreign government, no com- 
mittee of the House has the power to attempt to prevent the exer- 
cising of the constitutional right of the Chief Executive by stating 
in a report that, if such a selection is made, the committee will not 
appropriate the necessary funds. 

The amendment was later deleted by the House and the Senate. 


* * * * * 


CONGRESS CONFRONTS OBSCENITY IN PRINT 


The Postmaster General requested the introduction of a bill 
against obscene periodicals. The bill was accordingly introduced 
into the House of Representatives, where it was unanimously ap- 
proved. The bill would permit postmasters to impound mail pend- 
ing a hearing on whether mailing privileges had been abused, 
thereby restricting dealers in obscene literature from sending out 
such material while charges are pending against them. 


* * * * * 


IMPORTATION OF CHURCH GOODS 


Both Houses of Congress have passed a bill permitting churches 
to import, duty-free, articles destined for church use, such as altars, 
pulpits, communion tables, baptismal fonts, shrines and parts of 
these, as well as statuary. These items could previously be im- 
ported duty-free only if the donor had the shipments made in his 


own name. 
* % ey x * 


INVESTIGATION OF TAX-EXEMPT FOUNDATIONS 


A special committee has been set up by the House of Representa- 
tives of Congress to investigate tax-exempt foundations, trusts, and 
endowments, inclusive of religious bodies. 


* * * * * 
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NATIONAL DAY OF PRAYER 


Independence Day, July 4, was designated by the President a 
national day of prayer in accordance with a joint Congressional 
resolution which directed him to proclaim as such a suitable day 
each year other than Sunday. The proclamation of the President 
called on all Americans to beseech God to grant us wisdom to know 
the course which we are to follow, and strength and patience to 
pursue that course. 


* * * * * 


DISTRIBUTION OF CONTRACEPTIVES TO SERVICE MEN 


The Department of Defense has agreed that the distribution of 
contraceptives to service men is a “ moral problem” and has ordered 
a discontinuance of the sale of “ prophylactic ” devices by vending 
machines at military installations. The National Council of Catho- 
lic Men had protested to Secretary of Defense, Robert A. Lovett, 
and to the Secretaries of the Services. A Board of Chaplains agreed 
with the National Council of Catholic Men that the sale of contra- 
ceptives through vending machines was a moral question and that 
such sale should be stopped. 


* * * * * 


RELEASED TIME FOR RELIGIOUS INSTRUCTION 


On April 28, in Zorach v. Clauson (343 U.S. 306 [1952]), the 
Supreme Court of the United States, in a 5-3 decision, upheld the 
constitutionality of the New York City type of released time, ac- 
cording to which the public schools do no more than accommodate 
their schedules to a program of outside religious instruction without 
the expenditure of public funds. This decision is said to have two 
important consequences for the two million children now profiting 
from released time programs: 1) it removes the uncertainty regard- 
ing the constitutionality of released time programs as such; and 
2) it gives assurance that the Supreme Court has not departed from 
the traditional view that the United States has a basic religious 
tradition. 

Approval of released time programs has appeared in the news 
reports as was the case in Pittsfield, Massachusetts, where the 
School Committee has designated the last school hour of each 
Wednesday as the released time period. The program requires that 
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parents request in writing the release of the child for instruction. 
It is scheduled to commence with the opening of school in Septem- 
ber. In Indiana, the school boards of Elkhart and Kokomo have 
both stated that similar programs will be put into effect in the 
respective school systems. A similar program has been inaugurated 
in the joint high school of Uniontown, Pa. There the cards signed 
by the parents of the children in proof of their request serve also as 
registration cards. The program will go into effect only if sixty per 
cent of next year’s classes are enrolled through the requisite paren- 


tal request. 
* * * * * 


RACIAL LIBEL STATUTE CONSTITUTIONAL 


On April 28 also, in Beauharnais v. Illinois, the Supreme Court 
of the United States sustained the constitutionality of a statute of 
Illinois which declares as ground for libel action the publication 
or display of any “lithograph, moving picture, play, drama, or 
sketch ” that would expose citizens of any race, creed, or color “to 
contempt, derision, or obloquy”’. The case before the Supreme 
Court was one in which there was a conviction under the statute 
for the distribution of literature which called upon the mayor and 
the people of Chicago to halt the invasion of white neighborhoods 
by negroes. Associate Justice Frankfurter wrote the opinion say- 
ing, “ We cannot deny a State the power to punish the same utter- 
ance directed at a defined group” when it is permitted to ban 
similar utterances directed at individuals. He said that the decision 
did not concern itself with the wisdom of the statute. 


* * * * * 


GROUP LIBEL BAN UNCONSTITUTIONAL 


At variance with the decision in the Beauwharnats v. Illinois case 
seems to be that rendered in the case in which the banning of the 
film, the Miracle, was involved. In fact the Court of Appeals of 
New York, in upholding the ban imposed by the State’s Board of 
Regents, had used language not unlike that of the Illinois statute. 
It said that “the offering of public gratuitous insult to recognized 
religious beliefs by means of commercial motion pictures is not only 
offensive to decency and morals, but constitutes in itself an in- 
fringement of the freedom of others to worship and believe as they 


374 THE JURIST 


choose. Insult, mockery, contempt, and ridicule can be a deadly 
form of persecution—often far more so than more direct forms of 
action ”. 

But the Supreme Court of the United States chose to overlook 
this phase of the problem. Rather it preferred to argue that the 
revoking of the license for the showing of the picture was based on 
its being “ sacrilegious ”, a term which it regarded as very vague 
and as subject to wide variations of interpretation. As a conse- 
quence, it held that the banning of the film was unconstitutional. 


* * * * * 


RADIO STATION OPERATED BY RELIGIOUS GROUP 


The Federal Communications Commission has ruled that there is 
no constitutional objection to the granting of a license to a religious 
group or church under which it would be authorized to operate a 
radio station. In making this statement, however, it rejected the 
application of two competing churches on the ground that neither 
met the requirements demanded for the granting of such a license. 


* * * * * 
MIDDLE STATES ASSOCIATION’S EVALUATIVE 
CRITERIA 


The Middle States Association of Colleges and Secondary Schools 
has appointed a committee of eleven (three of whom are Catholics) 
to study the Association’s evaluative criteria. Catholic schoolmen 
say that the criteria, which advocate sex education and relegate 
philosophy to a minor role, will lead to the paganizing of the 
schools. 


* * * * * 
BUS TRANSPORTATION DENIED IN NEW YORK 


Members of the Tarrytown-North Tarrytown School District, by 
& 711 to 49 vote, have rejected a proposal to allocate $3,885.00 for 
the bus transportation of thirty-six students to the Archbishop 
Stepinac High School in White Plains. 


* * * * * 
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PROTESTANT INDOCTRINATION IN 
PUBLIC SCHOOLS 


The Supreme Court of New Mexico has reversed the decision of 
the District Court and has forbidden teachers in public schools to 
place Protestant denominational literature in plain sight in a school 
room where it is readily available to the students. On the other 
hand, the Supreme Court upheld the decision of the District Court 
in refusing to forbid the holding of baccalaureate services in the 
town Baptist church or the commencement exercises in the town 
Presbyterian church. 

The distribution of Gideon Bibles in the public school of Spokane 
was approved by the school board. The board specified that no 
talks of any kind should be given by the group distributing the 
Bibles. Under the approved plan, the students will be advised that 
the Bibles are available and that they may have them if they wish. 

In Maryland, the distribution of Protestant Bibles to the public 
school pupils of the schools of Montgomery County was approved 
by the County Board of Education. 


* * * * * 
MISSOURI COURT'S BIAS AGAINST TEACHING 
SISTERS 


Judge Emmett J. Crouse, in rendering a decision against two pub- 
lic school boards that had been hiring two congregations of Sisters, 
ruled that the devotion of the Sisters to their religious beliefs and 
obligations rendered it improbable that any of them, if permitted 
to teach in the free public schools, would be able or would feel obli- 
gated to subordinate to the interests of free education the dedica- 
tion of their life and efforts to the effectuation of the Roman 
Catholic Church policy. It might be noted that if this principle 
were generally accepted, it would open the way to a religious test 
against Catholic lay teachers in the public schools. 

Judge Crouse also raised the point of the silent indoctrination 
deriving from the garb of the Sisters. He did not advert, however, 
to silent Protestant indoctrination through graduation exercises in 
Protestant churches which was upheld in New Mexico by the very 
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court that ruled against the wearing of the religious garb by 
teachers in the public schools. 

Judge Crouse also objected to the closing of the schools on holy 
days of obligation and ruled further that Sisters by their vows cease 
to exist as free citizens. 


* * * * * 


CENSURE OF RELIGIOUS ACTIVITIES AT UNIVERSITY 
OF MINNESOTA 


The Supreme Court of Minnesota has rejected an attempt of an 
attorney of Minneapolis to halt the activities of religious organi- 
zations on the campus of the University of Minnesota. The basis 
of the Court’s action was the failure of the plaintiff first to make 
a demand on the Board of Regents of the University as a prerequi- 
site step in accomplishing his aim. 


* * * * * 


SCHOOL TAXATION IN CALIFORNIA 


The Waters Act, enacted to exempt from taxation in California 
religious schools below college level, received its impetus from the 
Los Angeles Board of Supervisors which meets annually to conduct 
hearings on tax relief on applications made by non-profit institu- 
tions. Such institutions, in presenting their case, had gradually 
won from the Board tax reductions up to ninety per cent of the 
initial assessment. Acting on a decision rendered in 1950 by the 
Supreme Court, the County counsel warned of the invalidity of the 
exemptions granted in such amounts, stating that they were in ex- 
cess of the competence of the Board. Thereupon Church leaders 
decided that the exemption of the schools was the only practical 
remedy. 

The request for a referendum vote on the repeal of this act had a 
surplus of fifty thousand signatures. The referendum is opposed 
by the A. F. of L. and the CIO. 

The amount of the taxes involved is $650,000.00 on schools which 
save the State $43,000,000.00 in operating expenses and $150,- 
000,000.00 in construction costs. One hundred sixty thousand chil- 
dren attend these schools of which four hundred and fifty-three 
are conducted by Catholics; one hundred forty-six, by Seventh Day 
Adventists; and one hundred, by Lutherans. 


* * * * * 
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MOTION PICTURE CENSORSHIP IN MARYLAND 


The Attorney General of Maryland has ruled that the State’s 
Board of Motion Picture Censorship may take future action against 
films on only two grounds: indecency and obscenity. Taking his 
cue from the decision of the Supreme Court of the United States, 
he argued that alleged “ sacrilegious ” or “ prejudicial ” films are no 
longer to be the object of their censure. 

Members of the Board have said that they will continue to follow 
the State statute giving them power over films considered inhuman, 
a threat to morals or to public order, or disparaging as to race or 
religion. 

* * * * * 


NEW YORK BAN ON NUDIST LITERATURE 
The Supreme Court of New York has upheld the ban imposed in 
New York City on two nudist publications on the ground that the 
sale of this type of literature contributes to juvenile delinquency 
and to the commission of sex crimes. 


* * * * * 


CREMATION BEFORE CALIFORNIA COURTS 


The State District Court of Appeals has reversed the opinion of 
a Superior Court and has ruled that Catholic Church laws are 
binding in prohibiting the removal for cremation of bodies buried 
in Catholic cemeteries. 


* * * * * 


THE STATUE OF ST. FRANCES XAVIER CABRINI 


The highest court in Louisiana has agreed with two lower courts 
in rejecting the contention of a Protestant layman and five Protes- 
tant clergymen that the presence of the statue of St. Frances Xavier 
Cabrini on city property in New Orleans is a violation of the princi- 
ple of the separation of Church and State. 


* % * * * 


COURT’S COMPETENCE IN RELIGIOUS MATTERS 


The Supreme Court of Florida ruled at the end of April that when 
there is evidence of fraud, collusion or arbitrary conduct in church 
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affairs, the matter properly belongs within the jurisdiction of the 
civil courts and cannot be regarded as purely ecclesiastical. The 
opinion was rendered in a decree upholding the decision of a lower 
court supporting the exclusion of a pastor from a Baptist church, 
along with the faction which he represented. 

On the other hand, on April 14, the Appellate Division of the 
Supreme Court of New York reversed a decision of a lower court 
which forbade a merger of two Protestant churches. In its state- 
ment, the Court said that the civil courts can inquire into ecclesi- 
astical or doctrinal questions only to the extent that it may be 
necessary to determine the civil or property rights of the parties. 


* * * * * 
ZONING ORDINANCES AFFECTING CHURCHES 


The Supreme Court of Michigan has held that a Presbyterian 
church could not construct a church edifice in a residential area of 
Detroit. The Court stated that, while a church is not a nuisance, 
it cannot force its way into an area restricted to residential use. 

On the other hand, the Appellate Court in Chicago reversed a 
decision of a lower court which had prevented an Episcopalian con- 
gregation from building a church in a restricted area. 


* * * * * 


DENIAL OF BLOOD TRANSFUSION ON 
RELIGIOUS GROUNDS 


In Texas a court order was issued ordering blood transfusions to 
be given a woman who wished them over the protests of her father 
and two brothers, members of the sect of Jehovah’s Witnesses, who 
argued that Biblical injunctions forbid transfusions and threatened 
violence to anyone who would attempt to provide such assistance 
to their sister. After the court order was issued, the three men were 
arrested and held under bond. Then the woman’s divorced husband 
obtained an injunction by which the woman’s family were restrained 
from further interference. 


* * * * * 


INHERITANCE TAX ON MASS BEQUEST IN OHIO 


Since the early 1920’s Ohio courts have held specific Mass be- 
quests to be taxable if they were made to individual beneficiaries, 
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whether persons, institutions, or corporations. But in a recent de- 
cision the Sixth District Court of Appeals in a unanimous decision 
upheld bequests of this kind in a will in which the executrix was 
ordered by the testatrix to spend about five-sixths of the residuary 
estate for Masses. The Probate Court, whose ruling was thus up- 
held, had said: “In a will in which there is mere direction to the 
executrix to expend a sum of money for Masses, there is no succes- 
sion or particular person who is to receive the property and against 
whom the Ohio inheritance tax can be assessed”. In the appeal 
the State argued that even though there was specified no identi- 
fiable person who was to receive the money, it would likely go 
completely to the pastor of St. Ann’s Parish, Fremont, the parish 
of the testatrix. In rebuttal, it was shown that a pastor is limited 
in the amount of money he is allowed to receive for the celebration 
of Mass for a given intention, that a priest may not accept stipends 
for more Masses than he can say within a year, and that, in the 
given case, it would be necessary to distribute the stipends to many 
priests. 
* * * * * 


INDEFINITENESS OF BENEFICIARY IN SOUTH DAKOTA 


A Circuit Court in South Dakota, upholding a bequest, has re- 
versed an earlier County Court decision in its ruling on indefinite- 
ness of beneficiary in a will which bequeathed a million dollars to 
“the poorer parishes ”’ of the Diocese of Sioux Falls. 


* * * * % 


OBJECTIONABLE PUBLICATION IN SUPERIOR 


The City Council of Superior, Wisconsin, has approved an ordi- 
nance which provides for a publications advisory board to be named 
by the City Manager for the purpose of examining publications he 
has reason to believe objectionable. When the board determines 
this to be so, it will notify the City Manager, who will call on the 
Chief of Police to take action. A fine of one hundred dollars or 
thirty days in jail may be imposed as a consequence of the violation 


of the ordinance. 
% * * * * 
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SYRACUSE COUNCIL MEETINGS TO OPEN 
WITH PRAYER 


As a result of a unanimous vote of the councilmen, the meetings 
of the Common Council of Spracuse will be opened with prayer to 
be offered by a priest, a minister, and a rabbi, who will serve in 
consecutive rotation. 

* * * * * 


PRIVATE SCHOOLS UNDER PUERTO RICAN 
CONSTITUTION 


The Interior and Insular Affairs Committee of the Senate, through 
its Chairman, Senator Joseph C. O’Mahoney, points out that Sec- 
tion 5 of Article 2 of the Bill of Rights of the Constitution of 
Puerto Rico provides “that no private non-governmental elemen- 
tary schools will be permitted whenever the government of Puerto 
Rico has erected facilities sufficient to take care of all elementary 
school children.”” The Senator said that this provision should be 
amended “so as to make clear that Section 5 is not intended to 
prohibit or in any way interfere with schools under non-govern- 
mental auspices.” The Senate approved the Constitution with this 


amendment. 
* * * * * 


MONTREAL HOLY DAY CLOSING BYLAW REJECTED 


The Superior Court in Montreal has ruled illegal a city bylaw 
requiring retail stores to close on holy days. The Court said that 
the bylaw involves criminal matters and that as such it encroaches 
on a field of legislation that is reserved exclusively to the Federal 
Parliament. Seven large department stores initiated the action to 
have the bylaw declared illegal. 


* * * * * 


JURORS EXCUSED FOR CONFESSION 


Justice Francois Caron in Hull, Quebec, granted permission to 
jurors to go to confession during a weekend recess in a trial but 
only if they and the priest who was to hear their confessions would 
take an oath not to discuss the case in the confessional. Archbishop 
Alexander Vachon, of Ottawa, protested, saying that no such re- 
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strictions can be made by anyone in anything that concerns the 
Sacrament of Penance. 


* * * * * 


NEW PARTY IN BRITISH COLUMBIA 


The Christian Democratic Party, a recently formed political 
group, has announced that it will enter at least eleven candidates in 
the coming elections in British Columbia. It is not a Catholic 
party, but it is an outgrowth of proposals made at the Catholic 
Educational Convention. It was formed because the major politi- 
cal parties have refused to support Catholic demands for educa- 
tional benefits, i.e., for a fair share of taxes paid by Catholics and 
for a recognition of the right of Catholic schools to exist without 
being penalized or suffering discrimination. Catholic leaders have 
called upon their co-religionists in the province to oppose any 
political party that denies the minority its rights in educational 
matters. 

* * * * * 


CANADIAN HOSPITAL SUBSIDY AND COMPENSATION 


The Exchequer Court of Canada has awarded $1,210,000.00 to the 
Sisters of Providence for their hospital property in Hull, Quebec, 
as a result of expropriation proceedings undertaken by the Federal 
Government. The Quebec Provincial Government will make a 
grant of $2,000,000.00 for the construction of a new hospital on a 
new site. The Sisters will also receive a Federal grant of $1,000.00 
per bed. 


* *% * *% % 


DIVORCE REJECTED IN BRAZIL 


Proposals for the amendment of the Constitution of Brazil which 
would make divorce possible have been rejected by the parliamen- 
tary committee which had been named to study the problem. 


* *% * * * 


RELEASED TIME IN THE PHILIPPINES 


A released-time program for the imparting of religious instruction 
in the Philippine public schools was advocated by Dr. Paul Hanna, 
Professor of Education at Stanford University and Director of Edu- 
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cation of the Mutual Security Agency in the Philippines, on leave 
to carry out an educational mission for the State Department of the 
United States and sharing the responsibility for the distribution of 
five million dollars for Philippine education rehabilitation over a 
period of five years. 


* * * * * 


EDUCATION EXEMPT IN THE PHILIPPINES 


The Manila Court of First Instance has held that religious edu- 
cational institutions are exempt from income taxes and has denied 
the contention that the showing of a net profit in the case of a 
school proves that the latter is an activity conducted for profit. 


* * * * * 


STATE SUBSIDY RECOMMENDED IN AUSTRALASIA 


At a Conference of the Methodist Church of Australasia, its 
Commission on Education recommended that State aid should be 
given church schools in the amount of four-fifths of the State’s cost 
in the education of children attending church schools. 


* * * * * 


CREDIT FOR RELIGIOUS INSTRUCTION IN JAPAN 


An official ruling permits religion to be taught as a credit course 
in private schools throughout Japan and becomes effective with the 
new school year which opens in April. Heretofore religion could be 
taught on a voluntary basis only and it was restricted to periods 
outside regular class hours. 


* * * * * 


JOINT STATEMENT ON SOUTH AFRICA’S 
RACIAL PROBLEM 


The Archbishops and the Bishops of the Union of South Africa 
and the protectorates have issued a joint statement on South 
Africa’s racial problem, saying that Europeans comprising about 
one-fifth of the population hold most of the land, the wealth, and, 
for all practical purposes, the entire political power. A four-point 
summary was set forth in the statement. The summary contained 
the “principles that must govern any Christian solution of the 
racial problem”. The points were the following: 1) discrimination 
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based on color is an offense; 2) discriminatory legislation impairs 
the exercise of rights on the part of non-Europeans (i.e., Africans, 
Asiatics, and the Colored) ; 3) non-Europeans must be permitted to 
evolve gradually toward participation in the political, economic, 
and cultural life of the country; 4) non-Europeans must endeavor 
to prepare themselves for the duties connected with the rights they 
hope to enjoy. 


* * * * * 


RELIGIOUS INSTRUCTION IN BERLIN’S 
PUBLIC SCHOOLS 


Religious instruction programs in public schools in Berlin will 
receive increased financial support under a revision of the school 
law adopted by the West Berlin Senate. The revised law nullifies 
a previous stipulation that classes in religion could be given only 
before or after regular school hours. It provides instead that pub- 
lic school teachers may be credited with up to four hours a week for 
instructing religious classes. Previously the work of the teachers 
was on an entirely voluntary basis. Plans are now being made to 
institute teacher-training courses in methods of religious instruction 
for the more than nine hundred public school teachers who have 
volunteered for this work. 


* * * * * 


ANTI-RELIGIOUS PARTIES IN BADEN- 
WUERTTEMBERG 


The formation of a coalition government of Socialists and Liberal 
Democrats in the new German State of Baden-Wuerttemberg has 
excluded the influence of the Christian Democratic Party. The 
rugged individualism of the Liberal Democrats does not prevent 
them from supporting Socialists in their aim of crushing the 
parochial schools and of permeating the whole structure of govern- 
ment with the secularistic spirit. 


* * * * * 


CATHOLIC PROGRESSIVISM IN AUSTRIA 


An Austrian conference of three hundred lay leaders and clergy- 
men, including bishops, has issued a statement to the effect that the 
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Catholic Church in that country must side with progressive forces 
and become an advocate of freedom for the Austrian people; that 
there must be no return to the State-Church relationship and that 
the Church must make no alliance with any political party but must 
remain free to criticize all political groups; and that the Church 
should cooperate with the State in all matters of common interest 
and with all classes for the promotion of the common welfare. 


* * * * * 


PRIVATE SCHOOLS IN SYRIA 


The Chief of State in the new Syrian dictatorship told a delega- 
tion representing Christian minorities that he would reconsider a 
recent decree restricting parochial and missionary schools to the 
extent that they were all placed under strict governmental control 
and that the opening of new schools of that type was forbidden. 


* * * * * 


BIRTH CONTROL IN INDIA 


The eighth conference of the Women’s Catholic Action Society 
in India passed a resolution condemning birth control and request- 
ing the Indian government to refrain from adopting any measure 
that would extinguish the maternal instinct in women. The resolu- 
tion was sent to the President and the Prime Minister. The gov- 
ernment has begun a family-limitation program by requiring doc- 
tors in governmental hospitals to suggest the sterilization of women 
after the birth of a second or third child. Moreover, officials are 
asked to learn birth control methods and to give talks on them. In 
addition, films on family-limitation are being shown in thousands 
of Indian villages. 


Honk Reviews 


L’EVEQUE D’ORDINATION DES RELIGIEUX des débuts du 
monachisme & la mort de Louis le Pieux (840) par Paul-Henri 
La Fontaine. Universitas Catholica Ottaviensis. Series Canon- 
ica, Tomus 22. Les Editions de l'Université d’Ottawa, Ottawa, 
Ontario, 1951. Pp. 263. 


The University of Ottawa which has in the past produced some 
excellent dissertations has honored itself with the publication of this 
dissertation. 

While the topic of this work is the Bishop of Ordination for Reli- 
gious, it actually embraces, as it must, the field of monastic exemp- 
tion. Hence, it is useful to find in this volume distinct references 
to various Pontifical documents which establish and strengthen 
monastic exemption. 

The dissertation of Fr. LaFontaine is an historical and juridical 
treatise. Since it closes with the period of Louis the Pious, it can 
restrict itself to the problems arising between the Bishop and the 
monks without the complicating factors attending upon the broad- 
ening of the religious vocation. 

Separate items for discussion are arranged in proper order. Two 
broad divisions are examined. The first begins with the start of 
monasticism and closes just before the pontificate of Saint Gregory 
the Great. The second begins with his pontificate and closes with 
the reign of Louis the Pious. Within these divisions, the history of 
the monks and current legislation are reviewed. 

The conclusions of the author stress the developing exemption of 
the monks. Some parallel observations are made relative to the 
changing status of this exemption in non-continental Europe. 

The author is to be commended on his excellent index. The bib- 
liography is satisfactory in content but some improvement would 
be found if convenient and separate arrangement would be made to 
realign books, articles and extracts from encyclopedias. 
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CANON LAW. A Text and Commentary by T. Lincoln Bouscaren, 
S J. and Adam C. Ellis, 8.J. Second revised edition. The Bruce 
Publishing Company, Milwaukee. Pp. xv-1009. Price $10. 


The success which attended this textbook upon its first appear- 
ance has demanded a second edition. 

As was to be expected, some corrections and insertions have been 
made in this volume. Of most interest, however, is a chapter de- 
voted to the newly approved Secular Institutes. 

This chapter contains a translation of the Constitution Provida 
Mater Ecclesia with appropriate commentary and adequate bibliog- 
raphy. A study of this chapter will clarify many of the concepts 
connected with Secular Institutes. 

The reviewer regrets, as he did in a review of the first edition of 
this work, that the law of Processes is almost completely ignored. 
This, of course, is a deliberate omission explained in the preface. 
But still some notion of this law should be expounded to semi- 
narians. 


IDEAS POLITICAS DE SOR MARIA DE AGREDA por el P. 
Fr. Antonio Gonzalez, O.P., Ph. Lic. Real y Pontificia Universi- 
dad de Santo Tomas. Reimpression de la Revista “ Unitas.” 
Imprenta de la Universidad de Santo Tomas, Manila, 1950. Pp. 
166. 


This lengthy extract from the review “ Unitas ” of the University 
of Saint Thomas, Manila was offered as a dissertation for the de- 
gree, Doctor of Philosophy. This is simply a reprint without a 
table of contents, bibliography or index. 

The main purpose of this dissertation is an examination of the 
political thought of Sister Maria of Agreda, a remarkable woman 
of the seventeenth century. There are some biographical notes of 
this woman but for the most part an analysis is submitted of her 
many letters containing her reflections on the civil duties of officers 
of the State, principally on the duties and charges of the person of 
the king. 

According to Sister Maria of Agreda, the king should be eminent 


in the virtues of prudence, justice and fortitude. There is nothing 
new in this. 
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But what is remarkable is the influence of the political thought 
of this Sister on her contemporaries. This was an age, of course, 
where correspondence was not kept at a minimum and letters of 
this type were not considered personal matters. 

In place of a bibliography, the sources of this dissertation are 
found in the footnotes. These are plentiful with most references to 
actual letters. Some English works are cited. Otherwise works in 
Spanish naturally predominate. 


Epwarp RoELKER 
Tue CatuHo.tic University or AMERICA 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


The final meeting of the Seminar for the year 1951-52 was held Thursday 
evening, May 22, in the Auditorium of McMahon Hall, The Catholic Uni- 
versity of America, in conjunction with an assembly at which Associate Justice 
of the Supreme Court of the United States, Hon. Felix Frankfurter, A.B., 
LL.D., presented awards to students of the Law School. 

The Magister of the current year, Franklin F. Russell, B.C.L., J.D., M.A. 
(Oxon.), read a paper on “ The Value of the Study of Roman Law”. 

Two other papers were read at the meeting. Hon. Charles M. Irelan, LL.B., 
United States Attorney, District of Columbia, spoke on “Some Objectives of 
the Special Grand Jury”. Jefferson B. Fordham, M.A., J.D., J.S.D., Dean, 
Ohio State University College of Law, spoke on “Some Aspects of Inter- 
governmental Relations ”. 


Chronicle . 


GENERAL 


Federico Cardinal Tedeschini, Archpriest of St. Peter’s Basilica, was Papal 
Legate at the Thirty-fifth International Eucharistic Congress held in Barcelona. 
* * * * * 

Archbishop Maximilian de Fuerstenberg, Apostolic Delegate to Japan, has 
been named the first Papal Internuncio to that country. Japan will be repre- 
sented at the Vatican by Augustin Kanayama as chargé d’affaires until a 
regular Minister has been named. He was previously on the staff of Ken 
Harada, special Japanese representative at the Holy See from 1942 till 1945. 

* * * * * 

Djoemhana Wiriaadtmadja, the new Indonesian Minister at the Vatican, 
has presented his credentials. Indonesia established diplomatic relations with 
the Vatican in 1950. 

* x * * * 

The First General Meeting of the International Catholic Migration Com- 
mittee was held May 28-31 at Barcelona in conjunction with the Thirty-fifth 
International Eucharistic Congress. 

* * * * * 

The Thirteenth International Congress of the World Union of Catholic 
Women’s Organizations encouraged the practice of monthly family Communion 
and the growing custom of observing the Feast of the Holy Family as a family 
day on which the family receives Holy Communion in a group and conse- 
crates itself to the Holy Family of Nazareth. 

* * * * * 


On June 19, His Eminence, Samuel Cardinal Stritch, gave the banquet 
address at the forty-second Catholic Press Convention at the University of 
Notre Dame. 

* * * * + 

On May 17, His Eminence, Samuel Cardinal Stritch, spoke at the banquet 

closing the three-day convention of the Serra International in Milwaukee. 
* * * * * 

On May 24, Most Rev. Joseph F. Rummel, D.D., Archbishop of New 

Orleans, marked the golden jubilee of his ordination. 
* * * * * 

On June 21, Most Rev. John M. McNamara, D.D., Auxiliary of Washington, 

marked the golden jubilee of his ordination. 


* * * * * 
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On May 4, Most Rev. Thomas J. Toolen, D.D., Bishop of Mobile, marked 
the silver jubilee of his consecration. He celebrated a Pontifical Mass of 
Thanksgiving on May 6. 

* * * * * 

Most Rev. Charles D. White, D.D., Bishop of Spokane, marked the silver 
jubilee of his consecration with a Solemn Pontifical Mass of Thanksgiving 
celebrated in the Cathedral of Our Lady of Lourdes. 

* * * * * 

Most Rev. Joseph E. Ritter, D.D., Archbishop of St. Louis, was elected 
President General of the National Catholic Educational Association at its 
forty-ninth annual convention held in Kansas City, Missouri, April 15-18. 

* * * * * 

August 9-13, the First National Congress of Religious was held at the Uni- 
versity of Notre Dame. Very Rev. Arcadio Larraona, C.M.F., Secretary of 
the Sacred Congregation of Religious, was present. Addresses were given 
by the Most Reverend Apostolic Delegate and by Most Rev. John F. O’Hara, 
C.S.C., D.D., Archbishop of Philadelphia. 

* * * * * 

April 26-28, the Congregation of the Passion celebrated the centenary of its 
foundation in North America. 

* * * * * 

The 26th annual convention of the American Catholic Philosophical Associa- 
tion was held in Cleveland. 

* * * * * 


May 26-29, the 37th annual convention of the Catholic Hospital Association 
was held in Cleveland. 


* * * * * 
August 18-21, the 13th annual Liturgical Week was held in Cleveland. 
* * * x * 


June 6-8, the 14th biennial convention of the National Catholic Laymen’s 
Retreat Conference was held in Pittsburgh. 

* * * * * 

August 19-21, the convention of the Supreme Council of the Knights of 
Columbus was held in Los Angeles. 

* * * * * 

August 19-22, the triennial convention of the International Federation of 
Catholic Alumnae was held in New York. 

* * * * * 

July 7-11, the 24th biennial convention of the Catholic Daughters of 
America was held at Lake Placid, marking the golden jubilee of the organi- 
zation, which was founded in July 1903. On July 8, a Pontifical Mass was 
celebrated by Most Rev. Bryan J. McEntegart, D.D., Bishop of Ogdensburg, 
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to open the sessions. The sermon was delivered by Most Rev. Vincent S. 
Waters, D.D., Bishop of Raleigh, National Chaplain of the organization. 


* * * * *x 


August 9-16, the biennial convention of the Daughters of Isabella was held 


in Toronto. 
* x * * * 


July 28-30, the annual convention of the Catholic Total Abstinence Union 

of America, was held at Worcester, Massachusetts. 
* * * * * 

May 11-13, the 3rd annual convention of the Guild of Catholic Psychiatrists 
was held in Atlantic City. 

* * x * * 

The 26th annual conference of the Catholic Library Association was held 
in New York City. 

* x * * * 

On April 16, Most Rev. John J. Mitty, D.D., Archbishop of San Francisco, 
Honorary Chairman of the Catholic Committee on Scouting, addressed the 
12th national conference of Diocesan Scout Chaplains held in San Francisco. 

* * * « * 

June 20-22, the 1952 convention of the Catholic Broadcasters’ Association 
was held in New Orleans. 

* * * * * 

August 28-September 2, the 9th annual national Congress of the National 
Federation of Catholic College Students will be held at the University of 


Notre Dame. 
* * * * * 


May 31, St. Josaphat’s Major Seminary of the Ukrainian Catholic Diocese 
of the United States, Washington, D. C., was dedicated. 
* * * * * 


August 26-September 1, the 22nd World Congress of Pax Romana will be 
held in Montreal, Quebec and Toronto. 


* * * * * 
August 19-25, the 75th Catholic Day will be held in Berlin. 
* * * * * 


Alessio Cardinal Ascalesi, Archbishop of Naples, died May 11 at the age 
of 80. 


* * * * * 

Michael Cardinal von Faulhaber, Archbishop of Munich, died June 5 at the 
age of 83. 

* * * * * 

Most Rev. Thomas J. Walsh, D.D., Archbishop of Newark, died June 6 at 
the age of 78. The Pontifical Mass of Requiem was celebrated on June 13 
by the Most Reverend Apostolic Delegate and the sermon was delivered by 
Most Rev. Thomas A. Boland, D.D., Bishop of Paterson. 


* * * * * 
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DIGNITIES 


On July 2, His Eminence, Samuel Cardinal Stritch, installed Most Rey. 

William E. Cousins, D.D., as the fourth Bishop of Peoria. 
* * * * * 

On May 8, Most Rev. Thomas K. Gorman, D.D., was installed as Coadjutor 
to the Bishop of Dallas by Most Rev. Robert E. Lucey, D.D., Archbishop of 
San Antonio. 

* * * * * 

On August 5, Most Rev. Robert J. Dwyer, D.D., was consecrated in the 
Cathedral of the Madeleine, Salt Lake City, by Most Rev. John J. Mitty, 
D.D., Archbishop of San Francisco. The co-consecrators were Most Rev. 
Thomas K. Gorman, D.D., Coadjutor Bishop of Dallas, and Most Rev. Joseph 
Lennox Federal, D.D., Auxiliary of Salt Lake City. The sermon was delivered 
by Most Rev. Duane G. Hunt, D.D., Bishop of Salt Lake City. On August 
27, Most Rev. John J. Mitty, D.D., will install Bishop Dwyer in the Cathedral 
of St. Thomas Aquinas in Reno. 

* * * * * 

On June 11, Most Rev. Thomas E. Molloy, D.D., Archbishop-Bishop of 
Brooklyn, consecrated as Titular Bishop of Gunela and Auxiliary of Brooklyn, 
Most Rev. John J. Boardman, D.D., in the Church of Our Lady of Perpetual 
Help, Brooklyn. The co-consecrators were Most Rev. Thomas J. McDonnell, 
D.D., Coadjutor Bishop of Wheeling, and Most Rev. Raymond A. Kearney, 
D.D., Auxiliary of Brooklyn. The sermon was delivered by Most Rev. 
Richard J. Cushing, D.D., Archbishop of Boston. 

* * * * * 

Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, received an 
honorary degree, S.T.D., from Providence College at its one hundred and 
thirty-fourth Commencement. Congressman John W. McCormack, majority 
leader in the House of Representatives, received an honorary LL.D. 

* * * * * 

Very Rev. Malcolm La Velle, C.P., was elected Superior General of the 
Congregation of the Passion at its thirty-sixth General Chapter held in Rome. 
* * * * * 

Very Rev. Benigno Da Santilario, O.F.M.Cap., of Milan, has been elected 
Minister General of the Order of Friars Minor Capuchin. 

* * * * * 

Rev. William Michell, C.S.P., has been elected Superior General of the 

Paulists. He observed the silver jubilee of his ordination on June 3. 
* * * * + 

Very Rev. Wilfrid D. Dufault, A.A., has been elected Superior General of 
the Augustinian Fathers of the Assumption. 

* * * * * 
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Very Rev. Joseph A. Srill, O.S.M., has been elected Provincial of the 
Servites for a three-year term. 
* * * * * 


Very Rev. William J. Condon, SS.CC., has been named Provincial of the 
American Province of the Fathers of the Sacred Hearts. 


* x * * * 


Very Rev. Celsus R. Wheeler, O.F.M., has been named Provincial of the 
Holy Name Province of the Friars Minor. 


x * * * * 


The following have been named Protonotaries Apostolic: Rt. Rev. Msgrs. 
James J. Lynch, of the Archdiocese of New York; Joseph L. Zryd, of the 
Diocese of Marquette; and John J. Sonefeld, of the Diocese of Saginaw. 


* * *x * * 


The following have been named Domestic Prelates: Rt. Rev. Msgrs. John J. 
Daly, John J. Duggan, George J. Larkin, and Louis J. Mendelis, of the Arch- 
diocese of Baltimore; Edward M. Betowski, Francis Cagnina, John M. Cos- 
tello, Timothy J. Dugan, John M. Fleming, Edward A. Giblin, Cornelius V. 
Hayes, Edward R. Martin, Charles H. McAuliffe, John V. Mechler, John W. 
Murphy, Edward C. Nilan, William R. O’Connor, James O’Mahony, Joseph 
M. Pernicone, John M. J. Quinn, William C. Ryder, Gustav J. Schultheiss, and 
Francis X. Scott, of the Archdiocese of New York; Hubert F. Klenner, John 
A. Koelzer, and Edward J. Kromenaker, of the Archdiocese of Detroit; Wil- 
liam Byrne, Maynard A. Connell, Michael J. Krieg, Charles J. Mahoney, and 
James C. McAniff, of the Diocese of Rochester; Harold J. Bolton and Charles 
A. Roark, of the Diocese of Saginaw; George J. Dingfelter and Martin B. 
Melican, of the Diocese of Marquette; James A. Hartmann, of the Diocese 
of Cheyenne; and Col. Edward M. Martin, Chaplain of the First Army. 

* * * * * 


The following have been named Papal Chamberlains: Very Rev. Msgrs. 
Patrick J. Masterson, of the Archdiocese of New York; Francis J. Lally, of 
the Archdiocese of Boston; Donald M. Cleary, James D. Cufiney, and John E. 
Maney, of the Diocese of Rochester; and David P. Spelgatti, of the Diocese 
of Marquette. 

* * * * * 


The following have been named Knights of St. Gregory the Great: Emmet 
Blaes, William Whites Graves, Dr. Harry M. Klenda, Thomas J. McNally, and 
John J. Towner, of the Diocese of Wichita. 

* * * * * 


The following have been named Knights of the Holy Sepulchre: John H. 


Phelan and Conroy Scoggins, of the Diocese of Galveston. Mrs. Phelan was 
named a Lady of the Holy Sepulchre. 


* * * * * 
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Mrs. Maceo Thomas, of New York, received the Catholic Mother of the 
Year Award. 


* * * * * 


Mrs. K. Cary Clem, of Los Angeles, was awarded the 1952 Magnificat Medal 
by Mundelein College. 


REPORT ON EIGHTH CENTENARY OF THE 
DECREE OF GRATIAN * 


The commemoration of the Eighth Centenary of the Decretum Gratiant, 
at which I had the honor of representing The Catholic University of America, 
was organized by the University of Bologna jointly with the Congregation of 
Camaldoli, O.S.B., in a fitting cooperation between the religious Order to 
which Gratian belonged and the University which through his work and teach- 
ing, eight hundred years ago, became the mother of all Canon Law schools in 
the Western world. The significance of the jubilee was enhanced by the 
official participation of both the Holy See and the Italian Government. The 
celebration of the centenary consisted of: 


(1) the public commemoration exercises at the University of Bologna on 
April 17, 1952; 
(2) the International Congress of Studies in Gratian, April 18-22, 1952; 


(3) the solemn audience granted by the Holy Father and the closing of the 
celebration by the Cardinal Vicar of Rome, on April 22, 1952. 


In the following pages, I have the honor to submit a detailed report of my 
trip and participation in the above-named events. 


A 


Leaving New York by plane on March 26, 1952, I arrived in Paris the next 
day. Since I had been asked by the authorities of the University of Bologna 
to serve as President of the Comitato Scientifico for the International Con- 
gress, there arose the necessity of having a number of preliminary conferences 
with Prof. Gabriel LeBras (University of Paris), Vice President of the same 
Committee, and with other available scholars, in order to determine in detail: 
the program of the sessions; the topics for general discussion as well as for 
special group discussions; work projects to be laid before the Congress, etc. 

During the week from March 27 to April 2 a number of meetings were 
arranged at the Sorbonne, the Faculté de Droit, the Institut Catholique, the 
Bibliothéque Nationale, the Institut pour la Recherche des Textes, in which 
the above-mentioned points were discussed with the members of these various 
institutions and with representatives of the University of Louvain, the Facultés 
Catholiques of Lille, and the Universities of Nancy and Strasbourg. It was 


* Made by Stephan Kuttner, J.U.D., to the Most Reverend Rector of The 
Catholic University of America. 
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agreed that at the Congress special emphasis should be placed on a modern 
critical edition of the Decretum and on working out a long-range program for 
the editing of medieval texts of Canon Law, most of which at present are 
accessible only to specialists in manuscript research. 

On April 3-4 I had two meetings with British colleagues in London on the 
same subjects; on April 5 I proceeded by plane to Rome, where during the 
days of Holy Week I had the opportunity of discussing the agenda of the 
Congress with His Eminence Cardinal Mercati, with the Prefect and staff 
members of the Vatican Library, with the authorities of the Vatican Archives, 
with His Eminence Cardinal Pizzardo and Msgr. Cecchetti of the Sacred 
Congregation of Studies, with the Rector of the Pontificio Ateneo Lateranense, 
the Dean of the School of Canon Law of the Gregorian University, and with 
a number of Roman colleagues. I was advised by Cardinal Mercati that the 
Holy Father followed with great interest the preparations for the Congress and 
wished to be apprised after its conclusion of the eventual resolutions. 

I went to Bologna on the evening of Easter Sunday and spent the next three 
days with Prof. Forchielli, the Secretary General of the International Com- 
mittee and of the University Committee appointed by the Rector, in going 
over the material on hand for the sessions of the Congress and for the three 
volumes of “Studia Gratiana” to be published in commemoration of the 
Centenary. Final arrangements were made for the program of the sessions 
and for the distribution of mimeographed summaries of about fifty papers 
already sent in for the “Studia”. These mimeographs were to serve as a@ 
guide in the discussions of the Congress on work in progress; the main 
speakers for the respective sessions had received the summaries (and in some 
instances, proof sheets) of the papers several weeks before. 


ia 


On April 17, 1952 the public commemoration exercises began with a High 
Mass at St. Petronio, sung by the Prior General of the Camaldolese Order, and 
a sermon preached by the Most Reverend Artur Landgraf, Auxiliary Bishop 
of Bamberg. From the church, all proceeded to the auditorium of the Uni- 
versity to await the arrival of the President of the Republic, and other digni- 
taries, ecclesiastical and secular, for the academic ceremony. After a brief 
opening speech of the Rector of the University, Prof. Felice Battaglia, the 
reading of the message of the Holy Father, the announcement of other mes- 
sages sent, the recognition of the delegates of Universities and Academies, 
there followed the conferral of the honorary degrees of Doctor of Juris- 
prudence on Prof. LeBras and the undersigned, and of Doctor of Philosophy 
on Bishop Landgraf. The Undersecretary of the Ministry of Education read 
a message of the Italian Government, and thereafter the undersigned had the 
honor to deliver the official Commemoration Address on “ Master Gratian, 
the Man and His Work.” After adjournment of the meeting, the Italian 
President opened the Exhibition of Manuscripts and Incunabula of the Decre- 
tum Gratiant in the University Library. 

The next day I received the following telegram of congratulation from the 
President: Ho seguito con ammirato interesse elevata orazione commemorativa 
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ottavo centenario Decretum Gratiani da let tenuta nello studio Bolognese. 
Nel ricordo degna celebrazione desidero rinnovare espressione mio vivissimo 
compiacimento ed il piu cordiale saluto. (s) Luigi Einaudi 


III. 


The sessions of the Congress began on April 18. There were present about 
one hundred fifty scholars and delegates of universities from Italy, France, 
Belgium, Switzerland, Spain, Germany, Austria, England, the United States 
and Brazil. The proceedings included reports on, and discussions of, three 
general topics. Four sessions were held at Bologna, April 18-19. On April 20, 
the Congress visited the historical monuments of Ravenna and held one ses- 
sion at the Academy of that city. Upon the invitation of the Prior General 
of the Camaldolese Order, the Congress spent the following day at the mother 
house of Camaldoli in the Apennine Mountains near Arezzo, where further 
sessions were held. From there, most of the members went directly to Rome 
in the evening, while a delegation stopped in the afternoon at Orvieto, where 
the Bishop and the city authorities gave a joint reception. The program of 
reports and discussions during these days follows: 


April 18, 1952. Morning session. First general topic: “State of Research 
in Gratian and Medieval Canon Law.” Reports by countries: Germany and 
Austria (Prof. H. E. Feine, Tiibingen, and Rev. Dr. D. Lindner, Munich) ; 
Spain (Prof. J. Beneyto Perez, Madrid, and Rev. Dr. R. Bidagor, Dean, School 
of Canon Law, Gregorian University) ; Italy (Prof. A. Bertola, Turin, and Rev. 
Dr. A. M. Stickler, Pontificio Ateneo Salesiano); Belgium (Dean H. Wagnon, 
Louvain); France (Rev. Dr. R. Metz, Strasbourg); England and America 
(Dr. W. Ullmann, Cambridge). 

Afternoon: Second general topic: “Significance of Studies in Gratian and 
Medieval Canon Law Today.” General report by Prof. LeBras, Paris, with 
special emphasis on the contribution of Canon Law to the History of The- 
ology, Law, Political Science and Civilization in the Middle Ages. 


April 19, 1952. Morning Session. Discussion of Topics I and II. Addi- 
tional brief reports by various members on their special papers sent in for the 
“Studia Gratiana” and related to the subject of Prof. LeBras’ report. 

Afternoon: Third general topic: “A Corpus of Medieval Texts of Canon 
Law Desirable.” General report by the undersigned, with special emphasis on 
the problems of a new edition of Gratian’s work and on the organization of 
manuscript research in the early canonists. Supplementary reports on methods 
of classifying the manuscripts of Gratian (Mme. Rambaud, Bibliothéque 
Nationale, Paris; Rev. Dr. Guizard, Institut Catholique; Prof. Boulet-Sautel, 
Nancy; Dr. W. Ullmann, Cambridge) ; research in the papal Decretals (Prof. 
W. Holtzmann, Bonn); and textual criticism (Dr. A. Prosdocimi, Milan). 


April 20, 1952. Session at Ravenna. General Discussion of Topic III. 


April 21, 1952. Sessions at Camaldoli, in three sections. Group I: discus- 
sion on individual doctrines of the medieval canonists, especially on Natural 
Law. Group II: some special problems of research in the sources of early 
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Canon Law prior to Gratian (paper by Rev. W. M. Peitz, SJ., on the canons 
of the ancient councils; discussion of a research program in the early medieval 
collections, by Msgr. D’Ercole, Rome). Group III: continued discussion on 
the technical organization (national committees and a central coordinating 
committee) of preliminary work required for the edition of texts. 

Evening: Meeting of the Steering Committee (Comitato Scientifico) for 
drafting the text of the resolutions to be voted at the conclusion of the 
Congress. 


iy, 


The conclusion of the jubilee events took place in Rome on April 22, 1952 
under the auspices of the Vatican authorities. In the morning the Holy Father 
received the members of the Congress and members of the Roman Curia in 
the Sala del Concistoro, addressing the assembled prelates and scholars in an 
inspiring allocution on the work of Gratian and its meaning for the Law of 
the Church. Speaking for about thirty minutes, the Holy Father mentioned 
especially, with words of praise and encouragement, the endeavors of modern 
scholars to bring about new critical editions of the Decretwm and related 
texts. (An English translation of the Holy Father’s address will be published 
in The Jurist.) After the papal discourse, I had the distinction of being 
among the first to be presented to the Holy Father, who graciously spoke to 
me for a few minutes, inquiring about the Canon Law School of The Catholic 
University of America and expressing his pleasure at seeing research in the 
medieval sources emphasized in my own efforts. 

At a brief concluding session in the afternoon, the Congress adopted the 
resolutions submitted to its vote by the Steering Committee. A translation 
of the Italian text of the resolutions is attached to the present report. In the 
evening, the celebration of the Gratian centenary was formally brought to a 
close by His Eminence Cardinal Micara, Vicar of Rome and Chancellor of the 
Pontificio Ateneo Lateranense, in a solemn reception given by the Sacred Col- 
lege of Cardinals and the Curia at the Lateran. 

During the two remaining days before the departure of my plane I had the 
opportunity of talking over the resolutions of the Congress and their impli- 
cations for future work with several persons at the Vatican Library and the 
Gregorian University. I left Rome on April 25, returning to Washington in 
the afternoon of April 26, 1952. 


Resolutions Passed by the Congress of Studies in Grattan 
Rome, April 22, 1952 * 


The International Congress which has gathered, upon the invitation of the 
University of Bologna, to commemorate the Eighth Centenary of the Decre- 
tum Gratiani, praises the said University for its initiative in sponsoring a 
re-evaluation of the great Bolognese Master; expresses the fervent hope for 
a revival of studies in the medieval sources of Canon Law on the basis of a 


* Translation by Stephan Kuttner. 
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joint, harmonious collaboration of competent scholars from all countries; and 
adopts the following resolutions: 


(1) This Congress hopes that the publication of collected Studia Gratiana can 
be carried on in the future, giving continuity to its happy beginnings. 


(2) Considering the importance of Canon Law, both in the course of history 
and today, for civilization in general and for the formation of jurists in par- 
ticular, this International Congress 


a) recommends that the teaching and study of Canon Law be everywhere 
intensified in the universities; 

b) sincerely sympathizes with the desire expressed by the colleagues from 
Italy, viz. that chairs of Canon Law, as a required subject for the Law 
degree, be instituted in the Law Schools of Italy. 


(3) Whereas the ideas and institutions of the Middle Ages are at the root of 
modern civilization; and whereas the intellectual and institutional history of 
the Middle Ages cannot be properly studied without a precise knowledge of 
the texts of the classics of Canon Law, therefore 

This Congress, considering 


a) that the available editions of the Decretwm and the Decretals do no 
longer meet, notwithstanding their great merits, the requirements of 
contemporary scholarship ; 

b) that by far the greater part of the writings of the Decretists and 
Decretalists (glosses, summae, commentaries, quaestiones, etc.) has 
remained unedited to this day; 


instructs the Steering Committee (Professors Kuttner, LeBras, Forchielli) to 
provide, with the assistance of an international Advisory Board,** for the 
establishment of a permanent organization to produce the needed editions. 


(4) Considering, further, the importance of pre-Gratian texts of Canon Law 
for the history of Law, Theology, and the Church in general; and fully aware 
of the connection between the ancient canonical collections and Gratian’s 
Decretum, 

This Congress also recommends that definite steps be taken for preparing 
a “Collectio fontium iuris canonici antiqui”, and suggests that a Commission 
be established for this purpose. 


(5) This Congress takes note, with great satisfaction, of the work that has 
been begun on registering and classifying papal documents existing in Euro- 
pean and American Archives, for the period from Innocent III to Martin V, 
and hopes that the project will rapidly advance. 


** Nineteen members, representing Belgium, France, Germany, Austria, 
Italy, Spain, England and the United States, were elected for the time being. 
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